
“Special Topics in Criminal Justice”.

In Section 1 of this course you will cover these topics:
Crime And Justice In America

: Crime And Justice In America

Topic Objective:

At the end of this topic student would be able to:

 Comprehend framework of Legal System

 Learn about Legal subject

 Identify Constitutional and administrative law

 Develop learning regarding Criminal law

 Understand the concept of Contract law

 Learn about Legal systems

 Comprehend the concept of Civil law

 Elaborate Common law and equity

 Understand about Religious law

Definition/Overview:

Overview: Law is a system of rules, usually enforced through a set of institutions. It shapes

politics, economics and society in numerous ways and serves as the foremost social mediator in

relations between people. Writing in 350 BC, the Greek philosopher Aristotle declared, "The

rule of law is better than the rule of any individual." Law governs a wide variety of social
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activities. Contract law regulates everything from buying a bus ticket to trading on derivatives

markets. Property law defines rights and obligations related to the transfer and title of personal

and real property. Trust law applies to assets held for investment and financial security, while

Tort law allows claims for compensation if an individual or their property is injured or harmed.

If the harm is criminalised in penal code, criminal law offers means by which the state can

prosecute the perpetrator. Constitutional law provides a framework for the creation of law, the

protection of human rights and the election of political representatives. Administrative law

regulates the activities the administrative agencies of government, while International law

governs affairs between sovereign nation states in activities ranging from trade, environmental

regulation or military action.

Key Points:

1. Legal System

Legal systems elaborate rights and responsibilities in a variety of ways. A basic distinction is

generally made between civil law jurisdictions and systems using common law. In some

countries, religion informs the law. Scholars investigate the nature of law through many

perspectives, including legal history and philosophy, or social sciences such as economics and

sociology. The study of law raises important and complex issues concerning equality, fairness,

liberty and justice. "In its majestic equality", said the author Anatole France in 1894, "the law

forbids rich and poor alike to sleep under bridges, beg in the streets and steal loaves of bread."

The central institutions for interpreting and creating law are the three main branches of

government, namely an impartial judiciary, a democratic legislature, and an accountable

executive. To implement and enforce the law and provide services to the public, a government's

bureaucracy, the military and police are vital. While all these organs of the state are creatures

created and bound by law, an independent legal profession and a vibrant civil society inform and

support their progress.
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2. Legal subject

All legal systems deal with similar issues and behaviors, but each country categorises and

identifies its legal standards and principals in different ways. A common distinction is that

between "public law" (a term related closely to the state, and including constitutional,

administrative and criminal law), and "private law" (which covers contract, tort and property).

In civil law systems, contract and tort fall under a general law of obligations, while trusts law is

dealt with under statutory regimes or international conventions. International, constitutional and

administrative law, criminal law, contract, tort, property law and trusts are regarded as the

"traditional core subjects", although there are many further disciplines which may be of greater

practical importance.

3. Constitutional and administrative law

Constitutional and administrative law governs the affairs of the state. Constitutional law

concerns both the relationships between the executive, legislature and judiciary and the human

rights or civil liberties of individuals against the state. Most jurisdictions, like the United States

and France, have a single codified constitution, with a Bill of Rights. A few, like the United

Kingdom, have no such document. A "constitution" is simply those laws which constitute the

body politic, from statute, case law and convention. A case named Entick v Carrington

illustrates a constitutional principle deriving from the common law. Mr Entick's house was

searched and ransacked by Sheriff Carrington. When Mr Entick complained in court, Sheriff

Carrington argued that a warrant from a Government minister, the Earl of Halifax, was valid

authority. However, there was no written statutory provision or court authority. The leading

judge, Lord Camden, stated that, "The great end, for which men entered into society, was to

secure their property. That right is preserved sacred and incommunicable in all instances, where

it has not been taken away or abridged by some public law for the good of the whole ... If no

excuse can be found or produced, the silence of the books is an authority against the defendant,

and the plaintiff must have judgment." The fundamental constitutional principle, inspired by

John Locke, holds that the individual can do anything but that which is forbidden by law, and

the state may do nothing but that which is authorised by law. Administrative law is the chief

method for people to hold state bodies to account. People can apply for judicial review of

actions or decisions by local councils, public services or government ministries, to ensure that
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they comply with the law. The first specialist administrative court was the Conseil d'tat set up in

1799, as Napoleon assumed power in France.

4. Criminal law

Criminal law (also known as penal law) pertains to crimes and punishment. It thus regulates the

definition of and penalties for offences found to have a sufficiently deleterious social impact.

Investigating, apprehending, charging, and trying suspected offenders is regulated by the law of

criminal procedure. The paradigm case of a crime lies in the proof, in the concept of beyond

reasonable doubt, the judgement that a person is guilty of two things. First, the accused must

commit an act which is deemed by society to be criminal, or actus reus (guilty act). Second, the

accused must have the requisite malicious intent to do a criminal act, or mens rea (guilty mind).

However for so called "strict liability" crimes, an actus reus is enough. Criminal systems of the

civil law tradition distinguish between intention in the broad sense (dolus directus and dolus

eventualis), and negligence. Negligence does not carry criminal responsibility unless a particular

crime provides for its punishment.

Acts of crime include murder, assault, fraud and theft. In exceptional circumstances defences

can apply to specific acts, such as killing in self defence, or pleading insanity. Another example

is in the 19th century English case of R v Dudley and Stephens, which tested a defence of

"necessity". The Mignotte, sailing from Southampton to Sydney, sank. Three crew members and

a cabin boy were stranded on a raft. They were starving and the cabin boy was close to death.

Driven to extreme hunger, the crew killed and ate the cabin boy. The crew survived and were

rescued, but put on trial for murder. They argued it was necessary to kill the cabin boy to

preserve their own lives. Lord Coleridge, expressing immense disapproval, ruled, "to preserve

one's life is generally speaking a duty, but it may be the plainest and the highest duty to sacrifice

it." The men were sentenced to hang, but public opinion was overwhelmingly supportive of the

crew's right to preserve their own lives. In the end, the Crown commuted their sentences to six

months in jail.

Criminal law offences are viewed as offences against not just individual victims, but the

community as well. The state, usually with the help of police, takes the lead in prosecution,
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which is why in common law countries cases are cited as "The People v " or "R (for Rex or

Regina) v " Also, lay juries are often used to determine the guilt of defendants on points of fact:

juries cannot change legal rules. Some developed countries still condone capital punishment for

criminal activity, but the normal punishment for a crime will be imprisonment, fines, state

supervision (such as probation), or community service. Modern criminal law has been affected

considerably by the social sciences, especially with respect to sentencing, legal research,

legislation, and rehabilitation. On the international field, 108 are members of the International

Criminal Court, which was established to try people for crimes against humanity.

5. Contract law

Contract law regulates the exchange of promises between parties to perform or refrain from

performing an act enforceable in a court of law. Contracts can be formed from oral or written

agreements. The concept of a "contract" is based on the Latin phrase pacta sunt servanda

(agreements must be kept). In common law jurisdictions, three key elements to the creation of a

contract are necessary: offer and acceptance, consideration and the intention to create legal

relations. In Carlill v Carbolic Smoke Ball Company a medical firm advertised that its new

wonder drug, the smokeball, would cure people's flu, and if it did not, the buyers would get 100.

Many people sued for their 100 when the drug did not work. Fearing bankruptcy, Carbolic

argued the advert was not to be taken as a serious, legally binding offer. It was an invitation to

treat, mere puff, a gimmick. But the court of appeal held that to a reasonable man Carbolic had

made a serious offer. People had given good consideration for it by going to the "distinct

inconvenience" of using a faulty product. "Read the advertisement how you will, and twist it

about as you will", said Lord Justice Lindley, "here is a distinct promise expressed in language

which is perfectly unmistakable".

"Consideration" indicates the fact that all parties to a contract have exchanged something of

value. Some common law systems, including Australia, are moving away from the idea of

consideration as a requirement. The idea of estoppel or culpa in contrahendo, can be used to

create obligations during pre-contractual negotiations. In civil law jurisdictions, consideration is

not required for a contract to be binding. In France, an ordinary contract is said to form simply

on the basis of a "meeting of the minds" or a "concurrence of wills". Germany has a special
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approach to contracts, which ties into property law. Their 'abstraction principle'

(Abstraktionsprinzip) means that the personal obligation of contract forms separately from the

title of property being conferred. When contracts are invalidated for some reason (e.g. a car

buyer is so drunk that he lacks legal capacity to contract) the contractual obligation to pay can

be invalidated separately from the proprietary title of the car. Unjust enrichment law, rather than

contract law, is then used to restore title to the rightful owner.

6. Legal systems

In general, legal systems can be split between civil law and common law systems. The term civil

law should not be confused with civil law as a group of legal subjects, as distinct from criminal

or public law. A third type of legal systemstill accepted by some countriesis religious law, based

on scriptures and interpretations thereof. The specific system that a country is ruled by is often

determined by its history, connections with other countries, or its adherence to international

standards. The sources that jurisdictions adopt as authoritatively binding are the defining

features of any legal system. Yet classification is a matter of form rather than substance, since

similar rules often prevail.

7. Civil law

Civil law is the legal system used in most countries around the world today. In civil law the

sources recognised as authoritative are, primarily, legislationespecially codifications in

constitutions or statutes passed by governmentand custom. Codifications date back millennia,

with one early example being the Babylonian Codex Hammurabi. Modern civil law systems

essentially derive from the legal practice of the Roman Empire whose texts were rediscovered in

medieval Europe. Roman law in the days of the Roman Republic and Empire was heavily

procedural, and lacked a professional legal class. Instead a lay person, iudex, was chosen to

adjudicate. Precedents were not reported, so any case law that developed was disguised and

almost unrecognised. Each case was to be decided afresh from the laws of the state, which

mirrors the (theoretical) unimportance of judges' decisions for future cases in civil law systems

today. During the 6th century AD in the Eastern Roman Empire, the Emperor Justinian I

codified and consolidated the laws that had existed in Rome, so that what remained was one-

twentieth of the mass of legal texts from before. This became known as the Corpus Juris Civilis.
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As one legal historian wrote, "Justinian consciously looked back to the golden age of Roman

law and aimed to restore it to the peak it had reached three centuries before." Western Europe,

meanwhile, slowly slipped into the Dark Ages, and it was not until the 11th century that scholars

in the University of Bologna rediscovered the texts and used them to interpret their own laws.

Civil law codifications based closely on Roman law, alongside some influences from religious

laws such as Canon law and Islamic law, continued to spread throughout Europe until the

Enlightenment; then, in the 19th century, both France, with the Code Civil, and Germany, with

the Brgerliches Gesetzbuch, modernised their legal codes. Both these codes influenced heavily

not only the law systems of the countries in continental Europe (e.g. Greece), but also the

Japanese and Korean legal traditions. Today countries that have civil law systems range from

Russia and China to most of Central and Latin America.

8. Common law and equity

Common law and equity are systems of whose distinction derives from the doctrine of

precedent, or stare decisis (Latin for "to stand by decisions"). In addition to precedent, common

law systems are codified by governments enabled to pass new laws and statutes. Common law

originated from England and has been adapted by almost every country once tied to the British

Empire; with the exceptions of Malta, Scotland, South Africa, the U.S. state of Louisiana and

the Canadian province of Quebec. Common law's roots are to be found in in medieval England,

and was influenced by the Norman conquest of England which introduced legal concepts and

institutions from its own and possibly also Islamic law. Common law further developed when

the English monarchy had been weakened by the enormous cost of fighting for control over

large parts of France. King John had been forced by his barons to sign a document limiting his

authority to pass laws. This "great charter" or Magna Carta of 1215 also required that the King's

entourage of judges hold their courts and judgments at "a certain place" rather than dispensing

autocratic justice in unpredictable places about the country. A concentrated and elite group of

judges acquired a dominant role in law-making under this system, and compared to its European

counterparts the English judiciary became highly centralised. In 1297, for instance, while the

highest court in France had fifty-one judges, the English Court of Common Pleas had five. This

powerful and tight-knit judiciary gave rise to a rigid and inflexible system of common law. As a

result, as time went on, increasing numbers of citizens petitioned the King to override the
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common law, and on the King's behalf the Lord Chancellor gave judgment to do what was

equitable in a case. From the time of Sir Thomas More, the first lawyer to be appointed as Lord

Chancellor, a systematic body of equity grew up alongside the rigid common law, and

developed its own Court of Chancery. At first, equity was often criticised as erratic, that it

"varies like the Chancellor's foot". But over time it developed solid principles, especially under

Lord Eldon. In the 19th century the two systems were fused into one another. In developing the

common law and equity, academic authors have always played an important part. William

Blackstone, from around 1760, was the first scholar to describe and teach it. But merely in

describing, scholars who sought explanations and underlying structures slowly changed the way

the law actually worked.

9. Religious law

Religious law is explicitly based on religious precepts. Examples include the Jewish Halakha

and Islamic Shariaboth of which translate as the "path to follow"while Christian canon law also

survives in some church communities. Often the implication of religion for law is unalterability,

because the word of God cannot be amended or legislated against by judges or governments.

However a thorough and detailed legal system generally requires human elaboration. For

instance, the Quran has some law, and it acts as a source of further law through interpretation,

Qiyas (reasoning by analogy), Ijma (consensus) and precedent. This is mainly contained in a

body of law and jurisprudence known as Sharia and Fiqh respectively, which at least one scholar

has claimed had an influence on the early development of the common law, as well as some

influence on civil law. Another example is the Torah or Old Testament, in the Pentateuch or

Five Books of Moses. This contains the basic code of Jewish law, which some Israeli

communities choose to use. The Halakha is a code of Jewish law which summarises some of the

Talmud's interpretations. Nevertheless, Israeli law allows litigants to use religious laws only if

they choose. Canon law is only in use by members of the clergy in the Roman

Until the 18th century, Sharia law was practiced throughout the Muslim world in a non-codified

form, with the Ottoman Empire's Mecelle code in the 19th century being first attempt at

codifying elements of Sharia law. Since the mid-1940s, efforts have been made, in country after
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country, to bring Sharia law more into line with modern conditions and conceptions. In modern

times, the legal systems of many Muslim countries draw upon both civil and common law

traditions as well as Islamic law and custom. The constitutions of certain Muslim states, such as

Egypt and Afghanistan, recognise Islam as the religion of the state, obliging legislature to

adhere to Sharia. Saudi Arabia recognises Quran as its constitution, and is governed on the basis

of Islamic law. Iran has also witnessed a reiteration of Islamic law into its legal system after

1979. During the last few decades, one of the fundamental features of the movement of Islamic

resurgence has been the call to restore the Sharia, which has generated a vast amount of

literature and affected world politics.

Topic : The Substantive Criminal Law

Topic Objective:

At the end of this topic student would be able to:

 Comprehend Procedural law

 Learn about The Substance of "Procedural law"/"Substantive law" in Europe

 Understand about Criminal procedure

 Develop learning regarding Criminal procedure in the United States

 Learn about the Drug policy of the United States

Definition/Overview:

Substantive law: Substantive law is the statutory or written law that governs rights and

obligations of those who are subject to it. Substantive law defines the legal relationship of

people with other people or between them and the state. Substantive law stands in contrast to

procedural law, which comprises the rules by which a court hears and determines what happens

in civil or criminal proceedings. Procedural law deals with the method and means by which
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substantive law is made and administered. The time allowed for one party to sue another and the

rules of law governing the process of the lawsuit is examples of procedural laws. Substantive

law defines crimes and punishments (in the criminal law) as well as civil rights and

responsibilities in civil law. It is codified in legislated statutes or can be enacted through the

initiative process. Another way of summarizing the difference between substantive and

procedural is as follows: Substantive rules of law define rights and duties, while procedural

rules of law provide the machinery for enforcing those rights and duties. However, the way to

this clear differentiation between substantive law and, serving the substantive law, procedural

law has been long, since in the Roman civil procedure the actio included both substantive and

procedural elements.

Key Points:

1. Procedural law

Procedural law interrelates with substantive law and comprises the rule by which a court hears

and determines what happens in civil lawsuit or criminal proceedings. The rules are designed to

ensure a fair and consistent application of due process (in the U.S.) or fundamental justice (in

other common law countries) to all cases that come before a court. The substantive law, which

refers to the actual claims and defenses whose validity is tested through the procedures of

procedural law, is different than procedural law. In context of procedural law; procedural rights

may also refer not exhaustively to rights to information, rights to justice, rights to participation

which those rights encompassing, general Civil and Political rights. In environmental law, these

procedural Rights have been reflected within the UNECE Convention on "Access to

Information, Public Participation in Decision-making and Access to Justice in Environmental

Matters" known as the Aarhus Convention (1998).

2. The Substance of "Procedural law"/"Substantive law" in Europe

In the European legal systems the Roman law had been of great influence. In ancient times the

Roman civil procedure applied to many countries. One of the main issues of the procedure has
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been the actio (similar to the English word "act"). In the procedure of the legis actiones the actio

included both procedural and substantive elements. Because during this procedure the Praetor

had granted, or denied, litigation by granting or denying, respectively, an actio. By granting the

actio the praetor in the end has created claims. I.e. a procedural act caused substantive claims to

exist. Such priority (procedure over substance) is contrary to what we think of the relationship

nowadays. But it has not only been an issue of priority and whether the one serves the other.

Since the actio had been composed of elements of procedure and substance it was difficult to

separate both parts again. Even the scientific handling of law, which has grown up during

medieval times in the new universities in Italy (in particular in Bologna, Mantua) did not come

to a full and clear separation. (The English system of "writs" in the middle age had a similar

problem like the Roman tradition with the actio.)

In Germany the unity of procedure and substance in the actio definitely has been brought to an

end at the codification of the Brgerliches Gesetzbuch (BGB) which came into force on January

1, 1900. The expression Anspruch ( 194 of BGB) - meaning "claim" - has been "cleared" from

procedural elements. And this was the time for "founding" the terms formelles / materielles

Recht. However, after World War II the expression formelles Recht obviously has been found

"contaminated" and to a broad extent has been replaced by Prozerecht meaning narrowing the

idea behind it to "law of litigation" (thereby excluding f.i. the law of other procedures and the

law on competences).

3. Criminal procedure

Criminal procedure' refers to the legal process for adjudicating claims that someone has violated

criminal law. Most countries make a rather clear distinction between civil and criminal

procedures. For example, an English criminal court may force a defendant to pay a fine as

punishment for his crime, and he may sometimes have to pay the legal costs of the prosecution.

But the victim of the crime pursues his claim for compensation in a civil, not a criminal, action.

In France, Italy, and many countries besides, the victim of a crime (known as the "injured

party") may be awarded damages by a criminal court judge. The standards of proof are higher in

a criminal action than in a civil one since the loser risks not only financial penalties but also

being sent to prison (or, in some countries, executed). In English law the prosecution must prove
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the guilt of a criminal beyond reasonable doubt; but the plaintiff in a civil action is required to

prove his case on the balance of probabilities. Thus, in a criminal case a crime cannot be proven

if the person or persons judging it doubt the guilt of the suspect and have a reason (not just a

feeling or intuition) for this doubt. But in a civil case, the court will weigh all the evidence and

decide what is most probable.

Criminal and civil procedures are different. Although some systems, including the English,

allow a private citizen to bring a criminal prosecution against another citizen, criminal actions

are nearly always started by the state. Civil actions, on the other hand, are usually started by

individuals. In Anglo-American law, the party bringing a criminal action (that is, in most cases,

the state) is called the prosecution, but the party bringing a civil action is the plaintiff. In both

kinds of action the other party is known as the defendant. A criminal case against a person

called Ms. Sanchez would be described as The People vs. (=versus, or against) Sanchez in the

United States and R. (Regina, that is, the Queen) vs. Sanchez in England. But a civil action

between Ms. Sanchez and a Mr. Smith would be Sanchez vs. Smith if it was started by Sanchez,

and Smith vs. Sanchez if it was started by Mr. Smith. Evidence from a criminal trial is not

necessarily admissible as evidence in a civil action about the same matter. For example, the

victim of a road accident does not directly benefit if the driver who injured him is found guilty

of the crime of careless driving. He still has to prove his case in a civil action. In fact he may be

able to prove his civil case even when the driver is found not guilty in the criminal trial. Once

the plaintiff has shown that the defendant is liable, the main argument in a civil court is about

the amount of money, or damages, which the defendant should pay to the plaintiff.

4. Criminal procedure in the United States

In the United States, there is a distinction between constitutional criminal procedure, which

consists of baseline protections that the United States Constitution requires be afforded to those

accused of crimes, and statutory criminal procedure, which consists of enacted rules that govern

the actual conduct of a trial (such as the Federal Rules of Criminal Procedure in federal court

and similar rules in state courts). Rules of statutory criminal procedure (which are regularly

revised) may afford defendants more protection than constitutional criminal procedure, but may

not afford less. In a criminal case, the government generally brings charges in one of two ways:
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either by accusing a suspect directly in a "bill of information" or other similar document, or by

bringing evidence before a grand jury to allow that body to determine whether the case should

proceed. If there is, then the defendant is indicted. In the federal system, a case must be brought

before a grand jury for indictment if it is to proceed; some states, however, do not require

indictment. Once charges have been brought, the case is then brought before a petit jury, or is

tried by a judge if the defense requests it. The jury is selected from a pool by the prosecution

and defense.

The burden of proof is on the prosecution in a criminal trial, which must prove beyond a

reasonable doubt that the defendant is guilty of the crime charged. The prosecution presents its

case first, and may call witnesses and present other evidence against the defendant. After the

prosecution rests, the defense may move to dismiss the case if there is insufficient evidence, or

present its case and call witnesses. All witnesses may be cross-examined by the opposing side.

Under the Fifth Amendment to the United States Constitution, the defendant is not required to

testify, but must answer the prosecution's questions if he or she does testify. After both sides

have presented their cases and made closing arguments, the judge gives the jury legal

instructions; the jury then adjourns to deliberate in private. The jury must unanimously agree on

a verdict of guilty or not guilty.

If a defendant is found guilty, sentencing follows, often at a separate hearing after the

prosecution, defense, and court have developed information based on which the judge will craft

a sentence. In capital cases, a separate "penalty phase" occurs, in which the jury determines

whether to recommend that the death penalty should be imposed. As with the determination of

guilt phase, the burden is on the prosecution to prove its case, and the defendant is entitled to

take the stand in his or her own defense, and may call witnesses and present evidence. After

sentencing, the defendant may appeal the ruling to a higher court. American appellate courts do

not retry the case; they only examine the record of the proceedings in the lower court to

determine if errors were made that require a new trial, resentencing, or a complete discharge of

the defendant, as is mandated by the circumstances. The prosecution may not appeal after an

acquittal, although it may appeal under limited circumstances before verdict is rendered, and

may also appeal from the sentence itself. Increasingly, there is also a recognition that collateral
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consequences of criminal charges may result from the sentence that are not explicitly part of the

sentence itself.

5. Drug policy of the United States

The drug policy of the United States is currently well represented by the declaration of a War on

Drugs by President Richard Nixon in June 1971. The "war" has been continued by every one of

his successors to date. Indeed, drug policy has changed little in this time. President Nixon

created the Drug Enforcement Agency in 1973 to focus the enforcement of the Controlled

Substances Act (passed by congress in 1971). Drug possession is the crime of having one or

more illegal drugs in one's possession, either for personal use, distribution, sale or otherwise.

Illegal drugs fall into different categories and sentences vary depending on the amount, type of

drug, circumstances, and jurisdiction. In the U.S., the penalty for illegal drug possession and

sale can vary from a small fine to a prison sentence. In some states, marijuana possession is

considered to be a petty offense, with the penalty being comparable to that of a speeding

violation. In some municipalities, possessing a small quantity of marijuana in one's own home is

not even punishable at all. Generally, however, drug possession is an arrestable offense,

although first-time offenders rarely serve jail time. In addition to prison or jail, federal law

provides for the deportation of many non-citizens convicted of drug offenses. Federal and state

policies also impose collateral consequences on those convicted of drug offenses, such as denial

of public benefits or licenses, that that are not applicable to those convicted of other types of

crime. These policies have since been linked to prison overcrowding. In 1996, 59.6% of

prisoners were drug-related criminals. U.S. population grew by about +25% from 1980 to 2000.

In that same 20 year time period, U.S. prison population tripled. To make room in prison for

incoming drug users and dealers, some inmates, including violent criminals, have their

sentences shortened or are paroled early.
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Topic : The Law Of Criminal Procedure And The Rights Of The Criminally Accused

Topic Objective:

At the end of this topic student would be able to:

 Learn about the Differences between civil law and common law systems

 Develop learning regarding Basic rights in Criminal Procedure

 Comprehend the difference in criminal and civil procedures

Definition/Overview:

Criminal procedure: Criminal procedure' refers to the legal process for adjudicating claims

that someone has violated criminal law.

Key Points:

1. Differences between civil law and common law systems

 The majority of civil law jurisdictions follow an inquisitorial system of adjudication, in which

judges undertake an active investigation of the claims by examining the evidence and preparing

reports.

 In common law systems, the trial judge, the investigators, and the prosecution are separate

functions. After an investigation has been completed and charges lodged, the trial judge presides

over proceedings grounded in the adversarial system of dispute resolution, where both the

prosecution and the defense prepare arguments to be presented before the court. Some civil law

systems have adopted adversarial procedures.

Proponents of either system tend to consider that their system defends best the rights of the

innocent. There is a tendency in common law countries to believe that civil law / inquisitorial
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systems do not have the so-called "presumption of innocence", and do not provide the defense

with adequate rights. Conversely, there is a tendency in countries with an inquisitorial system to

believe that accusatorial proceedings unduly favor rich defendants who can afford large legal

teams, and are very harsh on poorer defendants.

2. Basic rights in Criminal Procedure

Currently, in many countries with a democratic system and the rule of law, criminal procedure

puts the burden of proof on the prosecution that is, it is up to the prosecution to prove that the

defendant is guilty, as opposed to having the defense prove that s/he is innocent, and any doubt

is resolved in favor of the defendant. This provision, known as the presumption of innocence, is

required, for example, in the 46 countries that are members of the Council of Europe, under

Article 6 of the European Convention on Human Rights, and it is included in other human rights

documents. However, in practice it operates somewhat differently in different countries.

Similarly, all such jurisdictions allow the defendant the right to legal counsel and provide any

defendant who cannot afford their own lawyer with a lawyer paid for at the public expense

(which is in some countries called a "court-appointed lawyer"). Again, the efficiency of this

system depends greatly on the jurisdictions. In some jurisdictions, the lawyers provided to

indigent defendants are often overworked or less competent, or may not take much interest in

the cases they have to defend.

3. Difference in criminal and civil procedures

Most countries make a rather clear distinction between civil and criminal procedures. For

example, an English criminal court may force a defendant to pay a fine as punishment for his

crime, and he may sometimes have to pay the legal costs of the prosecution. But the victim of

the crime pursues his claim for compensation in a civil, not a criminal, action. In France, Italy,

and many countries besides, the victim of a crime (known as the "injured party") may be

awarded damages by a criminal court judge. The standards of proof are higher in a criminal

action than in a civil one since the loser risks not only financial penalties but also being sent to
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prison (or, in some countries, executed). In English law the prosecution must prove the guilt of a

criminal beyond reasonable doubt; but the plaintiff in a civil action is required to prove his case

on the balance of probabilities. Thus, in a criminal case a crime cannot be proven if the person

or persons judging it doubt the guilt of the suspect and have a reason (not just a feeling or

intuition) for this doubt. But in a civil case, the court will weigh all the evidence and decide

what is most probable.

Criminal and civil procedures are different. Although some systems, including the English,

allow a private citizen to bring a criminal prosecution against another citizen, criminal actions

are nearly always started by the state. Civil actions, on the other hand, are usually started by

individuals. In Anglo-American law, the party bringing a criminal action (that is, in most cases,

the state) is called the prosecution, but the party bringing a civil action is the plaintiff. In both

kinds of action the other party is known as the defendant. A criminal case against a person

called Ms. Sanchez would be described as The People vs. (=versus, or against) Sanchez in the

United States and R. (Regina, that is, the Queen) vs. Sanchez in England. But a civil action

between Ms. Sanchez and a Mr. Smith would be Sanchez vs. Smith if it was started by Sanchez,

and Smith vs. Sanchez if it was started by Mr. Smith. Evidence from a criminal trial is not

necessarily admissible as evidence in a civil action about the same matter. For example, the

victim of a road accident does not directly benefit if the driver who injured him is found guilty

of the crime of careless driving. He still has to prove his case in a civil action. In fact he may be

able to prove his civil case even when the driver is found not guilty in the criminal trial.

Once the plaintiff has shown that the defendant is liable, the main argument in a civil court is

about the amount of money, or damages, which the defendant should pay to the plaintiff.

In Section 2 of this course you will cover these topics:
The Nature And Distribution Of Crime And Its Victims

Police Operations

Issues And Trends In Policing
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pic : The Nature And Distribution Of Crime And Its Victims

Topic Objective:

At the end of this topic student would be able to:

 Learn about Crime and Society

 Comprehend Criminalization

 Develop learning regarding the History of Crime

 Understand basics of Natural-law theory

 Elaborate Employee crime

Definition/Overview:

Crime: Societies define crime as the breach of one or more rules or laws for which some

governing authority or force may ultimately prescribe a punishment. The word crime originates

from the Latin crimen (genitive criminis), from the Latin root cernō and Greek κρινω = "I

judge". Originally it meant "charge (in law), guilt, accusation".

Key Points:

1. Crime and Society

When society deems informal relationships and sanctions insufficient to create and maintain a

desired social order, there may result more formalized systems of social control imposed by a

government, or more broadly, by a State. With the institutional and legal machinery at their

disposal, agents of the State can compel individuals to conform to behavioural codes and punish

those that do not. Authorities employ various mechanisms to regulate behaviour, including rules

codified into laws, policing people to ensure they comply with those laws, and other policies
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and practices designed to prevent crime. In addition are remedies and sanctions, and collectively

these constitute a criminal justice system. Not all breaches of the law, however, are considered

crimes, for example, breaches of contract and other civil law offences.

The label of "crime" and the accompanying social stigma normally confine their scope to those

activities that are injurious to the general population or the State, including some that cause

serious loss or damage to individuals. The label is intended to assert an hegemony of a dominant

population, or to reflect a consensus of condemnation for the identified behavior and to justify a

punishment imposed by the State, in the event that an accused person is tried and convicted of a

crime. Usually, the perpetrator of the crime is a natural person, but in some jurisdictions and in

some moral environments, legal persons are also considered to have the capability of

committing crimes. A normative definition views crime as deviant behavior that violates

prevailing norms cultural standards prescribing how humans ought to behave normally. This

approach considers the complex realities surrounding the concept of crime and seeks to

understand how changing social, political, psychological, and economic conditions may affect

the current definitions of crime and the form of the legal, law enforcement, and penal responses

made by society.

These structural realities remain fluid and often contentious. For example, as cultures change

and the political environment shifts, societies may criminalise or decriminalise certain

behaviours, which will directly affect the statistical crime rates, determine the allocation of

resources for the enforcement of such laws, and (re-)influence the general public opinion.

Similarly, changes in the collection and/or calculation of data on crime may affect the public

perceptions of the extent of any given "crime problem". All such adjustments to crime statistics,

allied with the experience of people in their everyday lives, shape attitudes on the extent to

which law should be used to enforce any particular social norm. There are many ways in which

behaviour can be controlled without having to resort to the criminal justice system. Indeed, in

those cases where no clear consensus exists on a given norm, the use of criminal law by the

group in power to prohibit the behaviour of another group may be considered an improper

limitation of the second group's freedom, and the ordinary members of society may lose some of

their respect for the law in general whether the disputed law is actively enforced or not.

Legislatures pass laws (called mala prohibita) that define crimes which violate social norms.
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These laws vary from time to time and from place to place: note variations in gambling laws, for

example. Other crimes, called mala in se, are nearly universally outlawed, such as murder, theft

and rape

2. Criminalization

 One can view criminalization as a procedure intended as a pre-emptive, harm-reduction device,

using the threat of punishment as a deterrent to those proposing to engage in the behavior

causing harm. The State becomes involved because they usually believe costs of not

criminalizing (i.e. allowing the harms to continue unabated) outweigh the costs of criminalizing

it (i.e. restricting individual liberty in order to minimize harm to others).

 Criminalization may provide future harm-reduction even after a crime, assuming those

incarcerated for committing crimes are more likely to cause harm in the future.

 Criminalization might be intended as a way to make potential criminals pay for their crimes. In

this case, criminalization is a way to set the price that one must pay (to society) for certain

actions that are considered detrimental to society as a whole. In this sense criminalization can be

viewed as nothing more than State-sanctioned revenge.

States control the process of criminalization because:

 Even if victims recognize their own role as victims, they may not have the resources to

investigate and seek legal redress for the injuries suffered: the enforcers formally appointed by

the State have the expertise and the resources.

 The victims may only want compensation for the injuries suffered, while being indifferent to a

possible desire for deterrence on the fundamental divergence between the private and the social

motivation for using the legal system).

 Fear of retaliation may deter victims or witnesses of crimes from taking any action. Even in

policed societies, fear may inhibit reporting or co-operation in a trial.

 Victims alone may lack the economies of scale which might allow them to administer a penal

system, let alone collect any fines levied by a court on the enforcement of fines). Garoupa &

Klerman (2002) warn that a rent-seeking government has as its primary motivation to maximize

revenue and so, if offenders have sufficient wealth, a rent-seeking government will act more

aggressively than a social-welfare-maximizing government in enforcing laws against minor
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crimes (usually with a fixed penalty such as parking and routine traffic violations), but more

laxly in enforcing laws against major crimes.

 As a result of the crime, victims may die or become incapacitated.

3. History of Crime

The idea of crime has a long history. Some religious communities regard sin as a crime; some

may even highlight the crime of sin very early in legendary or mythological accounts of origins

note the tale of Adam and Eve and the theory of original sin. What one group considers a crime

may cause or ignite war or conflict. However, the earliest known civilizations had codes of law,

containing both civil and penal rules mixed together, though not always in recorded form. The

Sumerians produced the earliest surviving written codes. While it is known that Urukagina had

an early code that does not survive, a later king, Ur-Nammu left the earliest that is extant, the

Code of Ur-Nammu, which prescribed a formal system of penalties for specific cases in 57

articles. The Sumerians later issued other codes, including the "code of Lipit-Ishtar". This code,

from the 20th century BCE, contains some fifty articles, and has been reconstructed by

comparison among several sources. The Sumerian was deeply conscious of his personal rights

and resented any encroachment on them, whether by his King, his superior, or his equal. No

wonder that the Sumerians were the first to compile laws and law codes.

Successive legal codes in Babylon, including the code of Hammurabi, reflected Mesopotamian

society's belief that law derived from the will of the gods. Many states at this time functioned as

theocracies, with codes of conduct largely religious in origin or reference. Sir Henry Maine

(1861) studied the ancient codes available in his day, and failed to find any criminal law in the

"modern" sense of the word. While modern systems distinguish between offences against the

"State" or "Community", and offences against the "Individual", the so-called penal law of

ancient communities did not deal with "crimes" (Latin: crimina), but with "wrongs" (Latin:

delicta). Thus the Hellenic laws treated all forms of theft, assault, rape, and murder as private

wrongs, and left action for enforcement up to the victims or their survivors. The earliest systems

seem to have lacked formal courts.

The Romans systematized law and exported it across the Roman Empire. Again, the initial rules
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of Roman Law regarded assaults as a matter of private compensation. The most significant

Roman Law concept involved dominion. The pater familias owned all the family and its

property (including slaves); the pater enforced matters involving interference with any property.

The Commentaries of Gaius on the Twelve Tables treated furtum (in modern parlance: theft) as

a tort. Similarly, assault and violent robbery involved trespass as to the pater's property (so, for

example, the rape of a slave could become the subject of compensation to the pater as having

trespassed on his "property"), and breach of such laws created a vinculum juris (an obligation of

law) that only the payment of monetary compensation (modern "damages") could discharge.

Similarly, the consolidated Teutonic Laws of the Germanic tribes, included a complex system of

monetary compensations for what courts would now consider the complete range of criminal

offences against the person, from murder down.

Even though Rome abandoned its Britannic provinces sometime around 400 AD, the Germanic

mercenaries who had largely become instrumental in enforcing Roman rule in Britannia

acquired ownership of the land there and continued to use a mixture of Roman and Teutonic

Law, with much written down under the early Anglo-Saxon Kings. But only when a more

centralized English monarchy emerged following the Norman invasion, and the kings of

England attempted to assert power over the land and its peoples, did the modern concept

emerge, namely of a crime not only as an offence against the "individual", but also as a wrong

against the "State". This idea came from common law, and the earliest conception of a criminal

act involved events of such major significance that the "State" had to usurp the usual functions

of the civil tribunals, and direct a special law or privilegium against the perpetrator. All the

earliest English criminal trials involved wholly extraordinary and arbitrary courts without any

settled law to apply, whereas the civil (delictual) law operated in a highly developed and

consistent manner (except where a King wanted to raise money by selling a new form of writ).

The development of the idea that the "State" dispenses justice in a court only emerges in parallel

with or after the emergence of the concept of sovereignty.

In continental Europe, Roman law persisted, but with a stronger influence from the Church.

Coupled with the more diffuse political structure based on smaller State units, various different

legal traditions emerged, remaining more strongly rooted in Roman jurisprudence modified to
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meet the prevailing political climate. In Scandinavia the effect of Roman law did not become

apparent until the 17th century, and the courts grew out of the things the assemblies of the

people. The people decided the cases (usually with largest freeholders dominating). This system

later gradually transformed into a system of a royal judge nominating a number of most

esteemed men of the parish as his board, fulfilling the function of "the people" of yore. From the

Hellenic system onwards, the policy rationale for requiring the payment of monetary

compensation for wrongs committed has involved the avoidance of feuding between clans and

families. If compensation could mollify families' feelings, this would help to keep the peace. On

the other hand, the threat of feudal warfare was played down also by the institution of oaths.

Both in archaic Greece and in medieval Scandinavia, the accused was released if he could get a

sufficient number of male relatives to swear him unguilty. This may be compared with the

United Nations Security Council where the veto power of the permanent members ensures that

the organization is not drawn into crises where it could not enforce its decisions.

These means of restraining private feuds did not always work, and sometimes prevented the

fulfillment of justice but, in the earliest times, the "state" did not always provide an independent

police force. Thus criminal law grew out of what is now tort and, in real terms, many acts and

omissions classified as crimes actually overlap with civil-law concepts. The development of

sociological thought from the 19th century onwards prompted some fresh views on crime and

criminality, and fostered the beginnings of criminology as a study of crime in society. Nietzsche

noted a link between crime and creativity in The Birth of Tragedy he asserted: "The best and

brightest that man can acquire he must obtain by crime". In the 20th century Michel Foucault in

Discipline and Punish made a study of criminalization as a coercive method of state control.

4. Natural-law theory

Justifying the State's use of force to coerce compliance with its laws has proven a consistent

theoretical problem. One of the earliest justifications involved the theory of natural law. This

posits that the nature of the world or of human beings underlies the standards of morality or

constructs them. Thomas Aquinas said: "the rule and measure of human acts is the reason,

which is the first principle of human acts" (Aquinas, ST I-II, Q.90, A.I), i.e. since people are by

nature rational beings, it is morally appropriate that they should behave in a way that conforms
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to their rational nature. Thus, to be valid, any law must conform to natural law and coercing

people to conform to that law is morally acceptable. William Blackstone (1979: 41) describes

the thesis:

"This law of nature, being co-eval with mankind and dictated by God himself, is of

course superior in obligation to any other. It is binding over all the globe, in all

countries, and at all times: no human laws are of any validity, if contrary to this; and

such of them as are valid derive all their force, and all their authority, mediately or

immediately, from this original."

But John Austin, an early positivist, applied utilitarianism in accepting the calculating nature of

human beings and the existence of an objective morality, but denied that the legal validity of a

norm depends on whether its content conforms to morality. Thus in Austinian terms a moral

code can objectively determine what people ought to do, the law can embody whatever norms

the legislature decrees to achieve social utility, but every individual remains free to choose what

he or she will do. Similarly, Hart (1961) saw the law as an aspect of sovereignty, with

lawmakers able to adopt any law as a means to a moral end.

Thus the necessary and sufficient conditions for the truth of a proposition of law were simply

that the law was internally logical and consistent, and that the state's agents used state power

with responsibility. Dworkin (2005) rejects Hart's theory and argues that fundamental among

political rights is the right of each individual to the equal respect and concern of those who

govern him. He offers a theory of compliance overlaid by a theory of deference (the citizen's

duty to obey the law) and a theory of enforcement, which identifies the legitimate goals of

enforcement and punishment. Legislation must conform to a theory of legitimacy, which

describes the circumstances under which a particular person or group is entitled to make law,

and a theory of legislative justice, which describes the law they are entitled or obliged to make.

Indeed, despite everything, the majority of natural-law theorists have accepted the idea of

enforcing the prevailing morality as a primary function of the law. This view entails the problem

that it makes any moral criticism of the law impossible in that, if conformity with natural law

forms a necessary condition for legal validity, all valid law must, by definition, be morally just.
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Thus, on this line of reasoning, the legal validity of a norm necessarily entails its moral justice.

One can solve this problem by granting some degree of moral relativism and accepting that

norms may evolve over time and, therefore, one can criticize the continued enforcement of old

laws in the light of the current norms. The law may be acceptable but the use of State power to

coerce citizens to comply with that law is not morally justified. In more modern conceptions of

the theory, crime is characterized as the violation of individual rights.

Since society considers so many rights as natural (hence the term "right") rather than man-made,

what constitutes a crime is also natural, in contrast to laws (which are man-made). Adam Smith

illustrates this view, saying that a smuggler would be an excellent citizen, "...had not the laws of

his country made that a crime which nature never meant to be so."

Natural-law theory therefore distinguishes between "criminality" (which derives from human

nature) and "illegality" (which originates with the interests of those in power). Lawyers

sometimes express the two concepts with the phrases malum in se and malum prohibitum

respectively. They regard a crime malum in se as inherently criminal; whereas a crime malum

prohibitum (the argument goes) counts as criminal only because the law has decreed it so. This

view leads to a seeming paradox: an act can be illegal that is no crime, while a criminal act

could be perfectly legal. Many Enlightenment thinkers such as Adam Smith and the American

Founding Fathers subscribed to this view to some extent, and it remains influential among so-

called classical liberals and libertarians.

Governments criminalise antisocial behaviour and treat it within a system of offences against

society in order to justify the imposition of punishment. Authorities make a series of distinctions

depending on the passive subject of the crime (the victim), or on the offended interest(s), in

crimes against:

 personality of the State

 rights of the citizen

 public administration

 administration of justice

 religious sentiment and faith

 public order
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 public economy, industry, and commerce

 public morality.

 person and honour.

 patrimony

5. Employee crime

Two common types of employee crime exist: embezzlement and sabotage. The complexity and

anonymity of computers may help sinister employees camouflage their crimes. The victims of

the most costly scams include banks, brokerage houses, insurance companies, and other large

financial institutions. Most people guilty of embezzlement do not have criminal histories. It is

more likely that they have a gripe against their employer, have financial problems, or simply

can't resist the temptation of a loop-hole they have found. Screening and background checks on

perspective employees can help; however, many laws make some types of screening difficult or

even illegal. Fired or disgruntled employees sometimes sabotage their company's computer

system as a form of 'pay back'. This sabotage may take the form of a Logic bomb, a computer

virus, or creating general havoc. Some places of employment have developed measures in an

attempt to combat and prevent employee crime. Places of employment sometimes implement

security measures such as cameras, fingerprint records of employees, and background checks.

Although privacy-advocates have questioned such methods, they serve the interests of the

companies using them. Not only do these methods help prevent employee crime, but they

protect the company from punishment and/or lawsuits for negligent hiring.

Topic : Police Operations

Topic Objective:

At the end of this topic student would be able to:

 Learn about the History of Policing
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 Comprehend the Concepts of Personnel and organization

 Learn about Police Detectives

 Understand Specialized units of Modern Policing

 Learn about Strategies related to Modern Policing

 Comprehend International forces of Policing

Definition/Overview:

Police: Police are agents or agencies, usually of the executive, empowered to enforce the law

and to ensure public and social order through the legitimized use of force.

The term is most commonly associated with police departments of a state that are authorized to

exercise the police power of that state within a defined legal or territorial area of responsibility.

The word comes via French from the Latin politia (civil administration), which itself derives

from the Ancient Greek πόλις, for polis ("city").

Key Points:

1. History of Policing

The first police force comparable to present-day police was established in 1667 under King

Louis XIV in France, although modern police usually trace their origins to the 1800

establishment of the Marine Police in London, the Glasgow Police, and the Napoleonic police of

Paris. The first modern police force is also commonly said to be the London Metropolitan

Police, established in 1829, which promoted the preventive role of police as a deterrent to urban

crime and disorder. Law enforcement however constitutes only part of policing activity.

Policing has included an array of activities in different situations, but the predominant ones are

concerned with the preservation of order. In some societies, in the late 18th century and early

19th century, these developed within the context of maintaining the class system and the

protection of private property. Alternative names for police force include constabulary,
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gendarmerie, police department, police service, crime prevention, protective services, law

enforcement agency or Garda Sochna, and members can be police officers, troopers, sheriffs,

constables, rangers, peace officers or Garda. Russian police and police of the Soviet-era Eastern

Europe are (or were) called militsiya.

Law enforcement in Ancient China was carried out by "prefects." The notion of a "prefect" in

China has existed for thousands of years. The prefecture system developed in both the Chu and

Jin kingdoms of the Spring and Autumn period. In Jin, dozens of prefects were spread across the

state, each having limited authority and employment period.

In Ancient China, prefects were government officials appointed by local magistrates, who in

turn were appointed by the head of state, usually the emperor of the dynasty. The prefects

oversaw the civil administration of their "prefecture," or jurisdiction. Prefects usually reported

to the local magistrate, just as modern police report to judges. Under each prefect were

"subprefects" who helped collectively with law enforcement of the area. Some prefects were

responsible for handling investigations, much like modern police detectives.

Eventually the concept of the "prefecture system" would spread to other cultures such as Korea

and Japan. Law enforcement in Ancient China was also relatively progressive, allowing for

female prefects. Some examples of ancient Chinese prefects include: Chong Fu - prefect of the

Ying District in the East Han Dynasty and Ching Chow - prefect of the modern Shang-tung

Province. An example of a female prefect would by Lady Qu of Wuding.

In Ancient Greece, publicly-owned slaves were used by magistrates as police. In Athens, a

group of 300 Scythian slaves was used to guard public meetings to keep order and for crowd

control, and also assisted with dealing with criminals, handling prisoners, and making arrests.

Other duties associated with modern policing, such as investigating crimes, were left to the

citizens themselves. Before its decline, the Roman Empire had a relatively effective law

enforcement system. When under the reign of Augustus the capital had grown to almost one

million inhabitants, he created 14 wards, which were protected by seven squads of 1,000 men

called "Vigiles," who guarded against fires and served as nightwatchmen. If necessary, they

might have called the Praetorian Guard for assistance. Beginning in the 5th century, policing

became a function of clan chiefs and heads of state. The Anglo-Saxon system of maintaining
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public order since the Norman conquest was a private system of tithings, led by a constable,

which was based on a social obligation for the good conduct of the others; more common was

that local lords and nobles were responsible to maintain order in their lands, and often appointed

a constable, sometimes unpaid, to enforce the law.

Modern police in Europe has a precedent in the Hermandad, literally "brotherhood" in Spanish,

a peacekeeping association of armed individuals, a characteristic of municipal life in medieval

Spain, especially in Castile. As medieval Spanish kings were often unable to offer adequate

protection, protective municipal leagues began to emerge in the 12th century against bandits and

other rural criminals, as well as against the lawless nobility or to support a one or another

claimant to the crown. These organisations were to be temporary, but became a long standing

fixture of Spain. The first recorded case of the formation of an hermandad occurred when the

towns and the peasantry of the north united to police the pilgrim road to Santiago in Galicia, and

protect the pilgrims against robber knights. Throughout the Middle Ages such alliances were

frequently formed by combinations of towns to protect the roads connecting them, and were

occasionally extended to political purposes. They acted to some extent like the Fehmic courts of

Germany. Among the most powerful was the league of North Castilian and Basque ports, the

Hermandad de las Marismas: Toledo, Talavera, and Villa Real.

The first police force in the modern sense was created by the government of King Louis XIV in

1667 to police the city of Paris, then the largest city in Europe. The royal edict, registered by the

Parlement of Paris on March 15, 1667 created the office of lieutenant gnral de police

("lieutenant general of police"), who was to be the head of the new Paris police force, and

defined the task of the police as "ensuring the peace and quiet of the public and of private

individuals, purging the city of what may cause disturbances, procuring abundance, and having

each and everyone live according to their station and their duties". This office was first held by

Gabriel Nicolas de la Reynie, who had 44 commissaires de police (police commissioners) under

his authority. In 1709, these commissioners were assisted by inspecteurs de police (police

inspectors). The city of Paris was divided into 16 districts policed by the commissaires, each

assigned to a particular district and assisted by a growing bureaucracy. The scheme of the Paris

police force was extended to the rest of France by a royal edict of October 1699, resulting in the
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creation of lieutenants general of police in all large French cities and towns.

In 1737, George II began paying some London and Middlesex watchmen with tax moneys,

beginning the shift to government control. In 1750, Henry Fielding began organizing a force of

quasi-professional constables. The Macdaniel affair added further impetus for a publicly-

salaried police force that did not depend on rewards. Nonetheless, In 1828, there were privately

financed police units in no fewer than 45 parishes within a 10-mile radius of London.

In the United States, the first organized police service was established in Boston in 1838, New

York in 1844, and Philadelphia in 1854. However, in the Founding Era, and even well into the

20th century in some parts of the country, law enforcement was done by private citizens acting

as militia. In Lebanon, modern police were established in 1861, with creation of the

Gendarmerie. In Australia with the passing of the Police Regulation Act, 1862, the New South

Wales Police Force was established and essentially tightly regulated and centralised all of the

police forces operating throughout the Colony of New South Wales.

2. Personnel and organization

In most Western police forces, perhaps the most significant division is between preventive

(uniformed) police and detectives. Terminology varies from country to country. Police functions

include protecting life and property, enforcing criminal law, criminal investigations, regulating

traffic, crowd control, and other public safety duties. Preventive Police, also called Uniform

Branch, Uniformed Police, Uniform Division, Administrative Police, Order Police, or Patrol,

designates the police which patrol and respond to emergencies and other incidents, as opposed

to detective services. As the name "uniformed" suggests, they wear uniforms and perform

functions that require an immediate recognition of an officer's legal authority, such as traffic

control, stopping and detaining motorists, and more active crime response and prevention.

Preventive police almost always make up the bulk of a police service's personnel. In Australia

and Britain, patrol personnel are also known as "general duties" officers. Atypically, Brazil's

preventive police are known as Military Police.
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3. Police Detectives

Police detectives are responsible for investigations and detective work. Detectives may be called

Investigations Police, Judiciary/Judicial Police, and Criminal Police. In the UK, they are often

referred to by the name of their department, the Criminal Investigation Department (CID).

Detectives typically make up roughly 15%-25% of a police service's personnel. Detectives, in

contrast to uniform police, typically wear 'business attire' in bureaucratic and investigative

functions where a uniformed presence would be either a distraction or intimidating, but a need

to establish police authority still exists. "Plainclothes" officers dress in attire consistent with that

worn by the general public for purposes of blending in. In some cases, police are assigned to

work "undercover", where they conceal their police identity to investigate crimes, such as

organized crime or narcotics crime, that are unsolvable by other means. In some cases this type

of policing shares aspects with espionage. Despite popular conceptions promoted by movies and

television, many US police departments prefer not to maintain officers in non-patrol bureaus and

divisions beyond a certain period of time, such as in the detective bureau, and instead maintain

policies that limit service in such divisions to a specified period of time, after which officers

must transfer out or return to patrol duties. This is done in part based upon the perception that

the most important and essential police work is accomplished on patrol in which officers

become acquainted with their beats, prevent crime by their presence, respond to crimes in

progress, manage crises, and practice their skills. Detectives, by contrast, usually investigate

crimes after they have occurred and after patrol officers have responded first to a situation.

Investigations often take weeks or months to complete, during which time detectives spend

much of their time away from the streets, in interviews and courtrooms, for example. Rotating

officers also promotes cross-training in a wider variety of skills, and serves to prevent "cliques"

that can contribute to corruption or other unethical behavior.

4. Specialized units of Modern Policing

Specialized preventive and detective groups exist within many law enforcement organizations

either for dealing with particular types of crime, such as traffic law enforcement and crash

investigation, homicide, or fraud; or for situations requiring specialized skills, such as

underwater search, aviation, explosive device disposal ("bomb squad"), and computer crime.

Larger jurisdictions also employ specially-selected and trained quasi-military units armed with
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military-grade weapons for the purposes of dealing with particularly violent situations beyond

the capability of a patrol officer response, including high-risk warrant service and barricaded

suspects. In the United States these units go by a variety of names, but are commonly known as

SWAT (Special Weapons And Tactics) teams. In counter insurgency type campaigns, select and

specially trained units of police armed and equipped as light infantry have been designated as

police field forces who perform paramilitary type patrols and ambushes whilst retaining their

police powers in areas that were highly dangerous. Because their situational mandate typically

focuses on removing innocent bystanders from dangerous people and dangerous situations, not

violent resolution, they are often equipped with non-lethal tactical tools like chemical agents,

"flashbang" and concussion grenades, and rubber bullets. The London Metropolitan police's

Specialist Firearms Command (CO19) is a group of armed police used in dangerous situations

including hostage taking, armed robbery/assault and terrorism.

5. Strategies related to Modern Policing

The advent of the police car, two-way radio, and telephone in the early 20th century transformed

policing into a reactive strategy that focused on responding to calls for service. With this

transformation, police command and control became more centralized. August Vollmer

introduced other reforms, including education requirements for police officers. O.W. Wilson, a

student of Vollmer, helped reduce corruption and introduce professionalism in Wichita, Kansas,

and later in the Chicago Police Department. Strategies employed by O.W. Wilson included

rotating officers from community to community to reduce their vulnerability to corruption,

establishing of a non-partisan police board to help govern the police force, a strict merit system

for promotions within the department, and an aggressive recruiting drive with higher police

salaries to attract professionally qualified officers. During the professionalism era of policing,

law enforcement agencies concentrated on dealing with felonies and other serious crime, rather

than broader focus on crime prevention.

The Kansas City Preventive Patrol study in the 1970s found this approach to policing to be

ineffective. Patrol officers in cars were disconnected from the community, and had insufficient

contact and interaction with the community. In the 1980s and 1990s, many law enforcement

agencies began to adopt community policing strategies, and others adopted problem-oriented
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policing. Broken windows policing was another, related approach introduced in the 1980s by

James Q. Wilson and George L. Kelling, who suggested that police should pay greater attention

to minor "quality of life" offenses and disorderly conduct. This method was first introduced and

made popular by New York City Mayor, Rudy Giuliani, in the early 1990s. The concept behind

this method is simple: broken windows, graffiti, and other physical destruction or degradation of

property, greatly increases the chances of more criminal activities and destruction of property.

When criminals see the abandoned vehicles, trash, and deplorable property, they assume that

authorities do not care and do not take active approaches to correct problems in these areas.

Therefore, correcting the small problems prevents more serious criminal activity. Building upon

these earlier models, intelligence-led policing has emerged as the dominant philosophy guiding

police strategy. Intelligence-led policing and problem-oriented policing are complementary

strategies, both which involve systematic use of information. Although it still lacks a universally

accepted definition, the crux of intelligence-led policing is an emphasis on the collection and

analysis of information to guide police operations, rather than the reverse.

6. International forces of Policing

In many countries, particularly those with a federal system of government, there may be several

police or police-like organizations, each serving different levels of government and enforcing

different subsets of the applicable law. The United States has a highly decentralized and

fragmented system of law enforcement, with over 17,000 state and local law enforcement

agencies.

Some countries, such as Chile, Israel, the Philippines, Austria, New Zealand and South Africa,

use a centralized system of policing. Other countries have multiple police forces, but for the

most part their jurisdictions do not overlap. In the United States however, several different law

enforcement agencies may have authority in a particular jurisdiction at the same time, each with

their own command. Other countries where jurisdiction of multiple police agencies overlap,

include Guardia Civil and the Polica Nacional in Spain , the Polizia di Stato and Carabinieri in

Italy and the Police Nationale and Gendarmerie Nationale. Most countries are members of the

International Criminal Police Organization (Interpol), established to detect and fight trans-

national crime and provide for international co-operation and co-ordination of other police

activities, such as notifying relatives of the death of foreign nationals. Interpol does not conduct
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investigations nor arrests by itself, but only serves as a central point for information on crime,

suspects and criminals. Political crimes are excluded from its competencies.

Topic : Issues And Trends In Policing

Topic Objective:

At the end of this topic student would be able to:

 Comprehend the concept of Police State

 Learn about Community policing

 Understand the concept of Power restrictions

 Learn about Conduct and accountability of Modern Policing

 Develop learning regarding Unjustified use of force by Police

 Learn about Protection of individuals by Modern Police

Definition/Overview:

Overview: The term police state describes a state in which the government exercises rigid and

repressive controls over the social, economic and political life of the population. A police state

typically exhibits elements of totalitarianism and social control, and there is usually little or no

distinction between the law and the exercise of political power by the executive.

The inhabitants of a police state experience restrictions on their mobility, and on their freedom

to express or communicate political or other views, which are subject to police monitoring or

enforcement. Political control may be exerted by means of a secret police force which operates

outside the boundaries normally imposed by a constitutional republic.
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Key Points:

1. Police State

The classification of a country or regime as a police state is usually contested and debated.

Because of the pejorative connotation of the term, it is rare that a country will identify itself as a

police state. The classification is often established by an internal whistleblower or an external

critic or activist group. The use of the term is motivated as a response to the laws, policies and

actions of that regime, and is often used pejoratively to describe the regime's concept of the

social contract, human rights, and similar matters. Genuine police states are fundamentally

authoritarian, and are often dictatorships. However the degree of government repression varies

widely among societies. Most regimes fall into some middle ground between the extremes of

pure civil libertarianism and pure policestatism. In times of national emergency or war, the

balance which may usually exist between freedom and national security often tips in favour of

security. This shift may lead to allegations that the nation in question has become, or is

becoming, a police state. Because there are different political perspectives as to what an

appropriate balance is between individual freedom and national security, there are no definitive

objective standards to determine whether the term "police state" applies to a particular nation at

any given point in time. Thus, it is difficult to evaluate objectively the truth of allegations that a

nation is, or is becoming, a police state. One way to view the concept of the police state and the

free state is through the medium of a balance or scale, where any law focused on removing

liberty is seen as moving towards a police state, and any law which limits government oversight

is seen as moving towards a free state.

2. Community policing

Community policing or neighbourhood policing is a policing strategy and philosophy based on

the notion that community interaction and support can help control crime, with community

members helping to identify suspects, detain vandals and bring problems to the attention of

police.
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3. Power restrictions

In many nations, criminal procedure law has been developed to regulate officers' discretion, so

that they do not arbitrarily or unjustly exercise their powers of arrest, search and seizure, and use

of force. In the United States, Miranda v. Arizona led to the widespread use of Miranda

warnings or constitutional warnings. Police in the United States are also prohibited from holding

criminal suspects for more than a reasonable amount of time (usually 72 hours) before

arraignment, using torture to extract confessions, using excessive force to effect an arrest, and

searching suspects' bodies or their homes without a warrant obtained upon a showing of

probable cause.

Using deception for confessions is permitted, but not coercion. There are exceptions or exigent

circumstances such as an articulated need to disarm a suspect or searching a suspect who has

already been arrested (Search Incident to an Arrest). The Posse Comitatus Act severely restricts

the use of the military for police activity, giving added importance to police SWAT units.

British police officers are governed by similar rules, particularly those introduced under the

Police and Criminal Evidence Act 1984 (PACE), but generally have greater powers. They may,

for example, legally search any suspect who has been arrested, or their vehicles, home or

business premises, without a warrant, and may seize anything they find in a search as evidence.

All police officers in the United Kingdom, whatever their actual rank, are 'constables' in terms

of their legal position. This means that a newly appointed constable has the same arrest powers

as a Chief Constable or Commissioner. However, certain higher ranks have additional powers to

authorize certain aspects of police operations, such as a power to authorize a search of a

suspect's house (section 18 PACE) by an officer of the rank of Inspector, or the power to

authorize a suspect's detention beyond 24 hours by a Superintendent.

4. Conduct and accountability of Modern Policing

Police services commonly include units for investigating crimes committed by the police

themselves. These units are typically called Inspectorate-General, or in the USA, "internal

affairs". In some countries separate organizations outside the police exist for such purposes,

such as the British Independent Police Complaints Commission. Likewise, some state and local
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jurisdictions, for example, Springfield, Illinois have similar outside review organizations. The

Police Service of Northern Ireland is investigated by the Police Ombudsman for Northern

Ireland, an external agency set up as a result of the Patten report into policing the province. In

the Republic of Ireland the Garda Sochna is investigated by the Garda Sochna Ombudsman

Commission, an independent force that replaced the Garda Complaints Board in May 2007. The

Special Investigations Unit of Ontario, Canada, is one of only a few civilian agencies around the

world responsible for investigating circumstances involving police and civilians that have

resulted in a death, serious injury, or allegations of sexual assault.

5. Unjustified use of force by Police

Police forces also find themselves under criticism for their use of force, particularly deadly

force. Specifically, tension increases when a police officer of one race harms or kills a suspect

of another race. In the United States, such events occasionally spark protests and accusations of

racism against police and allegations that police departments practice racial profiling.

In the United States since the 1960s, concern over such issues has increasingly weighed upon

law enforcement agencies, courts and legislatures at every level of government. Incidents such

as the 1965 Watts Riots, the videotaped 1991 beating by Los Angeles Police officers of Rodney

King, and the riot following their acquittal have been seen as evidence that U.S. police are

dangerously lacking in appropriate controls.

The fact that this trend has occurred contemporaneously with the rise of the US civil rights

movement, the "War on Drugs," and a precipitous rise in violent crime from the 1960s to the

1990s has made questions surrounding the role, administration and scope of police authority

increasingly complicated. Police departments and the local governments that oversee them in

some jurisdictions have attempted to mitigate some of these issues through community outreach

programs and community policing to make the police more accessible to the concerns of local

communities, by working to increase hiring diversity, by updating training of police in their

responsibilities to the community and under the law, and by increased oversight within the

department or by civilian commissions. In cases in which such measures have been lacking or

absent, civil law suits have been brought by the United States Department of Justice against

local law enforcement agencies, authorized under the 1994 Violent Crime Control and Law

Enforcement Act. This has compelled local departments to make organizational changes, enter
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into consent decree settlements to adopt such measures, and submit to oversight by the Justice

Department.

6. Protection of individuals by Modern Police

The United States Supreme Court has ruled numerous times since 1856 that law enforcement

officers have no duty to protect any individual, despite the motto "protect and serve". Their duty

is to enforce the law in general. The first such case was in 1856 (South v. Maryland) and the

most recent in 2005. In contrast, the police are entitled to protect private rights in some

jurisdictions. To ensure that the police would not interfere into the regular competencies of the

courts of law, some police acts require that the police may only interfere in such cases where

protection from courts cannot be obtained in time, and where, without interference of the police,

the realization of the private right would be impeded. This would, for example, allow police to

establish a restaurant guest's identity and forward it to the inn-keeper in a case where the guest

cannot pay the bill at nighttime because his wallet had just been stolen from the restaurant table.

In addition, there are Federal Law Enforcement agencies in the United States whose mission

includes providing protection for executives such as the President and accompanying family

members, visiting foreign dignitaries, and other high-ranking individuals. Such agencies include

The United States Secret Service and the United States Park Police.

In Section 3 of this course you will cover these topics:
The Dynamics Of The Criminal Court

Pretrial Procedures: Bail, Pretrial Hearings, And Plea Bargaining

The Criminal Trial

Topic : The Dynamics Of The Criminal Court

Topic Objective:

At the end of this topic student would be able to:
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 Learn about the History of the Criminal Court

 Learn about Membership procedure of ICC

 Learn about Crimes within the jurisdiction of the Court

 Understand the notion of Territorial jurisdiction

 Comprehend the concept of Temporal jurisdiction

 Learn about Assembly of States Parties

 Develop concept regarding Rights of the accused

Definition/Overview:

The Court can generally exercise jurisdiction only in cases where the accused is a national of a

state party, the alleged crime took place on the territory of a state party, or a situation is referred

to the Court by the United Nations Security Council. The Court is designed to complement

existing national judicial systems: it can exercise its jurisdiction only when national courts are

unwilling or unable to investigate or prosecute such crimes. Primary responsibility to investigate

and punish crimes is therefore left to individual states. To date, the Court has opened

investigations into four situations: Northern Uganda, the Democratic Republic of the Congo, the

Central African Republic and Darfur. The Court has issued public arrest warrants for twelve

people; six of them remain free, two have died, and four are in custody. The Court's first trial, of

Congolese militia leader Thomas Lubanga, began on 26 January 2009.

International Criminal Court: The International Criminal Court (ICC or ICCt) (not to be

confused with the International Court of Justice) is a permanent tribunal to prosecute individuals

for genocide, crimes against humanity, war crimes, and the crime of aggression (although it

cannot currently exercise jurisdiction over the crime of aggression). The Court came into being

on 1 July 2002 the date its founding treaty, the Rome Statute of the International Criminal

Court, entered into force and it can only prosecute crimes committed on or after that date. The

official seat of the Court is in The Hague, Netherlands, but its proceedings may take place
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anywhere. As of February 2009, 108 states are members of the Court; A further 40 countries

have signed but not ratified the Rome Statute. However, a number of states, including China,

Russia, India and the United States, are critical of the Court and have not joined.

Key Points:

1. History of the Criminal Court

In 1948, following the Nuremberg and Tokyo Tribunals, the United Nations General Assembly

recognised the need for a permanent international court to deal with atrocities of the kind

committed during World War II. At the request of the General Assembly, the International Law

Commission drafted two draft statutes by the early 1950s but these were shelved as the Cold

War made the establishment of an international criminal court politically unrealistic. Benjamin

B. Ferencz, an investigator of Nazi war crimes after World War II and the Chief Prosecutor for

the United States Army at the Einsatzgruppen Trial, one of the twelve military trials held by the

U.S. authorities at Nuremberg, later became a vocal advocate of the establishment of an

international rule of law and of an International Criminal Court. In his first book published in

1975, entitled Defining International Aggression-The Search for World Peace, he argued for the

establishment of such an international court.

The idea was revived in 1989 when A. N. R. Robinson, then Prime Minister of Trinidad and

Tobago, proposed the creation of a permanent international court to deal with the illegal drug

trade. While work began on a draft statute, the international community established ad hoc

tribunals to try war crimes in the former Yugoslavia and Rwanda, further highlighting the need

for a permanent international criminal court. Following years of negotiations, the General

Assembly convened a conference in Rome in June 1998, with the aim of finalising a treaty. On

17 July 1998, the Rome Statute of the International Criminal Court was adopted by a vote of

120 to 7, with 21 countries abstaining. The seven countries that voted against the treaty were

China, Iraq, Israel, Libya, Qatar, the United States, and Yemen. The Rome Statute became a

binding treaty on 11 April 2002, when the number of countries that had ratified it reached 60.
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The Statute legally came into force on 1 July 2002, and the Court can only prosecute crimes

committed after that date. The first bench of 18 judges was elected by an Assembly of States

Parties in February 2003. They were sworn in at the inaugural session of the Court on 1 March

2003. The Court issued its first arrest warrants on 8 July 2005, and the first pre-trial hearings

were held in 2006.

2. Membership of ICC

As of February 2009, 108 countries have joined the Court, including nearly all of Europe and

South America, and roughly half the countries in Africa. However, these countries only account

for a minority of the world's population. A further 40 states have signed but not ratified the

Rome Statute; the law of treaties obliges these states to refrain from acts which would defeat the

object and purpose of the treaty. In 2002, two of these states, the United States and Israel,

"unsigned" the Rome Statute, indicating that they no longer intend to become states parties and,

as such, they have no legal obligations arising from their signature of the statute.

3. Crimes within the jurisdiction of the Court

Article 5 of the Rome Statute grants the Court jurisdiction over four groups of crimes, which it

refers to as the most serious crimes of concern to the international community as a whole: the

crime of genocide, crimes against humanity, war crimes, and the crime of aggression. The

statute defines each of these crimes except for aggression: it provides that the Court will not

exercise its jurisdiction over the crime of aggression until such time as the states parties agree on

a definition of the crime and set out the conditions under which it may be prosecuted.

Many states wanted to add terrorism and drug trafficking to the list of crimes covered by the

Rome Statute; however, the states were unable to agree on a definition for terrorism and it was

decided not to include drug trafficking as this might overwhelm the Court's limited resources.

India lobbied to have the use of nuclear weapons and other weapons of mass destruction

included as war crimes but this move was also defeated. India has expressed concern that the

Statute of the ICC lays down, by clear implication, that the use of weapons of mass destruction

is not a war crime. This is an extraordinary message to send to the international community.

Some commentators have argued that the Rome Statute defines crimes too broadly or too

vaguely. For example, China has argued that the definition of war crimes goes beyond that
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accepted under customary international law. A Review Conference is due to take place in the

first half of 2010. Among other things, the conference will review the list of crimes contained in

Article 5. The final resolution on adoption of the Rome Statute specifically recommended that

terrorism and drug trafficking be reconsidered at this conference.

4. Territorial jurisdiction

During the negotiations that led to the Rome Statute, a large number of states argued that the

Court should be allowed to exercise universal jurisdiction. However, this proposal was defeated

due in large part to opposition from the United States. A compromise was reached, allowing the

Court to exercise jurisdiction only under the following limited circumstances:

 where the person accused of committing a crime is a national of a state party (or where the

person's state has accepted the jurisdiction of the Court);

 where the alleged crime was committed on the territory of a state party (or where the state on

whose territory the crime was committed has accepted the jurisdiction of the Court); or

 where a situation is referred to the Court by the UN Security Council.

5. Temporal jurisdiction

The Court's jurisdiction does not apply retroactively: it can only prosecute crimes committed on

or after 1 July 2002 (the date on which the Rome Statute entered into force). Where a state

becomes party to the Rome Statute after that date, the Court can exercise jurisdiction

automatically with respect to crimes committed after the statute enters into force for that state.

6. Assembly of States Parties

The Court's management oversight and legislative body, the Assembly of States Parties, consists

of one representative from each state party. Each state party has one vote and every effort has to

be made to reach decisions by consensus. If consensus cannot be reached, decisions are made by

vote. The Assembly meets in full session once a year in New York or The Hague, and may also

hold special sessions where circumstances require. Sessions are open to observer states and non-
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governmental organisations. The Assembly elects the judges and prosecutors, decides the

Court's budget, adopts important texts (such as the Rules of Procedure and Evidence), and

provides management oversight to the other organs of the Court. Article 46 of the Rome Statute

allows the Assembly to remove from office a judge or prosecutor who "is found to have

committed serious misconduct or a serious breach of his or her duties" or "is unable to exercise

the functions required by this Statute". The states parties cannot interfere with the judicial

functions of the Court. Disputes concerning individual cases are settled by the Judicial

Divisions. At the seventh session of the Assembly of States Parties in November 2008, the

Assembly decided that the Review Conference of the Rome Statute shall be held in Kampala,

Uganda, during the first semester of 2010.

7. Rights of the accused

The Rome Statute provides that all persons are presumed innocent until proven guilty beyond

reasonable doubt, and establishes certain rights of the accused and persons during investigations.

These include the right to be fully informed of the charges against him or her; the right to have a

lawyer appointed, free of charge; the right to a speedy trial; and the right to examine the

witnesses against him or her and to obtain the attendance and examination of witnesses on his or

her behalf. Some argue that the protections offered by the ICC are insufficient. According to one

conservative think-tank, the Heritage Foundation, Americans who appear before the court would

be denied such basic constitutional rights as trial by a jury of one's peers, protection from double

jeopardy, and the right to confront one's accusers. However, Human Rights Watch argues that

the ICC has one of the most extensive lists of due process guarantees ever written, including

presumption of innocence; right to counsel; right to present evidence and to confront witnesses;

right to remain silent; right to be present at trial; right to have charges proved beyond a

reasonable doubt; and protection against double jeopardy. According to David Scheffer, who led

the US delegation to the Rome Conference (and who voted against adoption of the treaty), when

we were negotiating the Rome treaty, we always kept very close tabs on, Does this meet U.S.

constitutional tests, the formation of this court and the due process rights that are accorded

defendants? And we were very confident at the end of Rome that those due process rights, in

fact, are protected, and that this treaty does meet a constitutional test. In order to ensure equality
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of arms between defence and prosecution teams, the ICC has established an independent Office

of Public Counsel for the Defence (OPCD) to provide logistical support, advice and information

to defendants and their counsel. The OPCD also helps to safeguard the rights of the accused

during the initial stages of an investigation. However, Thomas Lubanga's defence team say they

have been given a smaller budget than the Prosecutor and that evidence and witness statements

have been slow to arrive.

Topic : Pretrial Procedures: Bail, Pretrial Hearings, And Plea Bargaining

Topic Objective:

At the end of this topic student would be able to:

 Comprehend the concept of Bail law in England and Wales

 Learn about Bail law in the United States

 Develop learning regarding The Judiciary Act of 1789

 Understand the basics of The Bail Reform Act of 1966

 Comprehend Current U.S. bail law

 Learn about the State bail laws

 Understand the Roe of Plea Bargaining for Criminal Defendants

 Identify the Controversy about Plea Bargaining

Definition/Overview:

Bail: Traditionally, bail is some form of property deposited or pledged to a court in order to

persuade it to release a suspect from jail, on the understanding that the suspect will return for

trial or forfeit the bail (and be guilty of the crime of failure to appear).
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Pretrial Hearing: A pretrial hearing is usually scheduled two weeks from the date of the

arraignment, unless otherwise mentioned in court. The main purpose of it is to introduce

evidence, including testimony from police officials and seizing evidence from the defendant.

The prosecutor and the defendant's lawyer/counsel attend the hearing to discuss pretrial matters

pertaining to the case. It is commonly followed by a trial, a plea of guilty, or a plea bargain.

Plea Bargaining: A plea bargain (also plea agreement, plea deal or copping a plea) is an

agreement in a criminal case whereby the prosecutor offers the defendant the opportunity to

plead guilty, usually to a lesser charge or to the original criminal charge with a recommendation

of a lighter than the maximum sentence.

Key Points:

1. Bail law in England and Wales

In medival England, the sheriffs originally possessed sovereign authority to release or hold

suspected criminals. Some sheriffs would exploit the bail for their own gain. The Statute of

Westminster (1275) limited the discretion of sheriffs with respect to the bail. Although sheriffs

still had the authority to fix the amount of bail required, the statute stipulates which crimes are

bailable and which ones are not. In the early 17th century, King Charles I ordered noblemen to

issue him loans. Those who refused were imprisoned. Five of the prisoners filed a habeas corpus

petition arguing that they should not be held indefinitely without trial or bail. In the Petition of

Right (1628) the Parliament argued that the King had flouted Magna Carta by imprisoning

people without just cause.

The Habeas Corpus Act 1679 states, "A Magistrate shall discharge prisoners from their

Imprisonment taking their Recognizance, with one or more Surety or Sureties, in any Sum

according to the Magistrate's discretion, unless it shall appear that the Party is committed for

such Matter or offenses for which by law the Prisoner is not bailable." The English Bill of
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Rights (1689) states that "excessive bail hath been required of persons committed in criminal

cases, to elude the benefit of the laws made for the liberty of the subjects. Excessive bail ought

not to be required." This was a precursor of the Eighth Amendment to the US Constitution.

2. Bail law in the United States

In pre-independence America, bail law was based on English law. Some of the colonies simply

guaranteed their subjects the protections of British law. In 1776, after the Declaration of

Independence, those which had not already done so enacted their own versions of bail law.

Section 9 of Virginia's 1776 Constitution states "excessive bail ought not to be required..." In

1785, the following was added, "Those shall be let to bail who are apprehended for any crime

not punishable in life or limb...But if a crime be punishable by life or limb, or if it be

manslaughter and there be good cause to believe the party guilty thereof, he shall not be

admitted to bail." Section 29 of the Pennsylvania Constitution of 1776 states that "Excessive

bail shall not be exacted for bailable oflences: And all fines shall be moderate."

The Eighth Amendment in the US Federal Bill of Rights is derived from the Virginia

Constitution, "Excessive bail shall not be required...", in regard to which Samuel Livermore

commented, "The clause seems to have no meaning to it, I do not think it necessary. What is

meant by the term excessive bail...?" The Supreme Court has never decided whether the

constitutional prohibition on excessive bail applies to the States through the Fourteenth

Amendment. The Sixth Amendment, to the Constitution, like the English Habeas Corpus Act of

1678, requires that a suspect must "be informed of the nature and cause of the accusation" and

thus enabling a suspect to demand bail if accused of a bailable offense.

3. The Judiciary Act of 1789

In 1789, the same year that the United States Bill of Rights was introduced, Congress passed the

Judiciary Act of 1789. This specified which types of crimes were bailable and set bounds on a

judge's discretion in setting bail. The Act states that all non-capital crimes are bailable and that

in capital cases the decision to detain a suspect, prior to trial, was to be left to the judge.

The Judiciary Act states, "Upon all arrests in criminal cases, bail shall be admitted, except

where punishment may be by death, in which cases it shall not be admitted but by the supreme
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or a circuit court, or by a justice of the supreme court, or a judge of a district court, who shall

exercise their discretion therein."

4. The Bail Reform Act of 1966

In 1966, Congress enacted the Bail Reform Act of 1966 which states that a non-capital

defendant is to be released, pending trial, on his personal recognizance or on personal bond,

unless the judicial officer determines that such incentives will not adequately assure his

appearance at trial. In that case, the judge must select an alternative from a list of conditions,

such as restrictions on travel. Individuals charged with a capital crime, or who have been

convicted and are awaiting sentencing or appeal, are to be released unless the judicial officer has

reason to believe that no conditions will reasonably assure that the person will not flee or pose a

danger. In non-capital cases, the Act does not permit a judge to consider a suspect's danger to

the community, only in capital cases or after conviction is the judge authorized to do so.

The 1966 Act was particularly criticized within the District of Columbia, where all crimes

formerly fell under Federal bail law. In a number of instances, persons accused of violent crimes

committed additional crimes when released on their personal recognizance. These individuals

were often released yet again. The Judicial Council committee recommended that, even in non-

capital cases, a person's dangerousness should be considered in determining conditions for

release. The District of Columbia Court Reform and Criminal Procedure Act of 1970 allowed

judges to consider dangerousness and risk of flight when setting bail in noncapital cases.

5. Current U.S. bail law

In 1984 Congress replaced the Bail Reform Act of 1966 with new bail law, codified at United

States Code, Title 18, Sections 3141-3150. The main innovation of the new law is that it allows

pre-trial detention of individuals based upon their danger to the community; under prior law and

traditional bail statutes in the U.S., pre-trial detention was to be based solely upon the risk of

flight. 18 USC 3142(f) provides that only persons who fit into certain categories are subject to

detention without bail: persons charged with a crime of violence, an offense for which the

maximum sentence is life imprisonment or death, certain drug offenses for which the maximum

offense is greater than 10 years, repeat felony offenders, or if the defendant poses a serious risk

of flight, obstruction of justice, or witness tampering. There is a special hearing held to
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determine whether the defendant fits within these categories; anyone not within them must be

admitted to bail.

6. State bail laws

Bail laws vary somewhat from state to state, as is typical of U.S. jurisprudence. Generally, a

person charged with a non-capital crime is presumptively entitled to be granted bail. Recently,

some states have enacted statutes modelled on federal law which permit pretrial detention of

persons charged with serious violent offenses, if it can be demonstrated that the defendant is a

flight risk or a danger to the community. Some states have very strict guidelines for judges to

follow, with a published bail schedule. Some states go so far as to require certain forfeitures,

bail, and fines for certain crimes. In Texas, bail is automatically granted after conviction if an

appeal is lodged, but only if the sentence is fifteen years imprisonment or less. In Tennessee, all

offenses are bailable, but bail may be denied to those accused of capital crimes.

7. Roe of Plea Bargaining for Criminal Defendants

A plea bargain gives criminal defendants the opportunity to avoid sitting through a trial risking

conviction on the original more serious charge. For example, a criminal defendant charged with

a felony theft charge, the conviction of which would require imprisonment in state prison, may

be offered the opportunity to plead guilty to a misdemeanor theft charge, which may not carry

jail time. In cases such as a car accident when there is a potential for civil liability against the

defendant, the defendant may agree to plead no contest or "guilty with a civil reservation,"

which essentially is a guilty plea without admitting civil liability.

8. Controversy about Plea Bargaining

The United States Supreme Court has recognized plea bargaining as both an essential and

desirable part of the criminal justice system. (Santobello v. New York, 404 U.S. 257, 261

[1971]). The benefits of plea-bargaining are said to be obvious: the relief of court congestion,

alleviation of the risks and uncertainties of trial, and its information gathering value." (People V.

Glendenning, 127 Misc.2d 880,882 (1985)) Notably, in 1975 the Attorney-General of Alaska,

Avrum Gross, ordered an end to all plea-bargaining; subsequent attorneys-general continued the

practice. A 1980 National Institute of Justice study found that guilty pleas continued at roughly
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the same rates because most defendants plead guilty even when the state does not offer reduced

charges. Similar consequences are observed in New Orleans, Ventura County, California, and in

Oakland County, Michigan, where plea bargaining has been terminated.

Some legal scholars argue that plea bargaining is unconstitutional because it takes away a

person's right to a trial by jury. In fact, Justice Hugo Black once noted that, in America, the

defendant has an absolute, unqualified right to compel the State to investigate its own case, find

its own witnesses, prove its own facts, and convince the jury through its own resources.

Throughout the process, the defendant has a fundamental right to remain silent, in effect

challenging the State at every point to Prove it! By limiting the powers of the police and

prosecutors, the Bill of Rights safeguards freedom.

Plea bargaining is also criticized, particularly outside the United States, on the grounds that its

close relationship with rewards, threats and coercion potentially endangers the correct legal

outcome. Coercive plea bargaining has been criticized on the grounds that it infringes an

individual's rights under Article 8 of the European Convention on Human Rights, incorporated

in the UK's Human Rights Act 1998. Plea bargaining is extremely difficult in jurisdictions based

on civil law. This is because unlike common law systems, civil law systems have no concept of

plea if the defendant confesses, that confession is entered into evidence, but the prosecution is

not absolved of the duty to present a full case. A court may decide that a defendant is innocent

even though he presented a full confession. Also unlike common law systems, prosecutors in

civil law countries may have limited or no power to drop or reduce charges after a case has been

filed, and in some countries their power to drop or reduce charges before a case has been filed is

limited, making plea bargaining impossible. Furthermore, many civil law jurists consider the

concept of plea bargaining to be abhorrent, seeing it as reducing justice to barter.

Topic : The Criminal Trial

Topic Objective:

At the end of this topic student would be able to:
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 Comprehend Types of trial divided by the finder of fact

 Learn about the Types of trial divided by the type of dispute

 Comprehend the Criminal trial

 Develop learning regarding Civil trial

 Understand the notion of Administrative hearing and trial

 Identify the form of the trial

 Discover the difference in criminal and civil procedures

Definition/Overview:

Trial: In law, a trial is an event in which parties come together to a dispute present information

(in the form of evidence) in a formal setting, usually a court, before a judge, jury, or other

designated finder of fact, in order to achieve a resolution to their dispute.

Key Points:

1. Types of trial divided by the finder of fact

 Where the trial is held before a group of members of the community, it is called a jury trial.

 Where the trial is held solely before a judge, it is called a bench trial. Bench trials involve fewer

formalities, and are typically resolved faster. Furthermore, a favorable ruling for one party in a

bench trial will frequently lead the other party to offer a settlement.

Hearings before administrative bodies may have many of the features of a trial before a court,

but are typically not referred to as trials.

An appellate proceeding is also generally not deemed a trial, because such proceedings are

usually restricted to review of the evidence presented before the trial court, and do not permit

the introduction of new evidence.
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2. Types of trial divided by the type of dispute

Trials can also be divided by the type of dispute at issue.

3. Criminal trial

A criminal trial is designed to resolve accusations brought by the government against a person

accused of a crime. In common law systems, most criminal defendants are entitled to a trial held

before a jury. Because the state is attempting to use its power to deprive the accused of life,

liberty, or property, criminal defendants are afforded greater leeway to defend themselves than

parties to a civil suit.

4. Civil trial

A civil trial is generally held to settle a dispute between private parties, (although the

government can both sue and be sued in a civil capacity, in some countries).

5. Administrative hearing and trial

Although administrative hearings are not ordinarily considered trials, they retain many elements

found in more "formal" trial settings. When the dispute goes to judicial setting, it is called an

administrative trial, to review the administrative hearing, depending on the jurisdiction. The

types of disputes handled in these hearings is goverened by administrative law and auxiliarily by

the civil trial law

6. The form of the trial

There are two primary systems for conducting a trial:

 Adversarial: In common law systems, an adversarial or accusatory approach is used to

adjudicate guilt or innocence. The assumption is that the truth is more likely to emerge from the

open contest between the prosecution and the defense in presenting the evidence and opposing

legal arguments with a judge acting as a neutral referee and as the arbiter of the law. In several

jurdictions in more serious cases, there is a jury to determine the facts. although some common

law jurisdictions have abolished the jury trial. This polarizes the issues, with each competitor

acting in its own self-interest, and so presenting the facts and interpretations of the law in a

www.bsscommunitycollege.in   www.bssnewgeneration.in  www.bsslifeskillscollege.in

51
www.onlineeducation.bharatsevaksamaj.net        www.bssskillmission.in

WWW.BSSVE.IN



deliberately biased way. The intention is that through a process of argument and counter-

argument, examination-in-chief and cross-examination, each side will test the truthfulness,

relevancy, and sufficiency of the opponent's evidence and arguments. To maintain fairness,

there is a presumption of innocence, and the burden of proof lies on the prosecution. Critics of

the system argue that the desire to win is more important than the search for truth. Further, the

results are likely to be affected by structural inequalities. Those defendants with resources can

afford to hire the best lawyers.

 Inquisitorial: In civil law legal systems, the responsibility for supervising the investigation by

the police into whether a crime has been committed falls on an examining magistrate or judge

who then conducts the trial. The assumption is that the truth is more likely to emerge from an

impartial and exhaustive investigation both before and during the trial itself. The examining

magistrate or judge acts as an inquisitor who directs the fact-gathering process by questioning

witnesses, interrogating the suspect, and collecting other evidence. The lawyers who represent

the interests of the State and the accused have a limited role to offer legal arguments and

alternative interpretations to the facts that emerge during the process. All the interested parties

are expected to co-operate in the investigation by answering the magistrate or judge's questions

and, when asked, supplying all relevant evidence. The trial only takes place after all the

evidence has been collected and the investigation is completed. Thus, most of the factual

uncertainties will already be resolved, and the examining magistrate or judge will already have

resolved that there is prima facie of guilt. The trial is no more than the public resolution of the

ongoing investigation where the accused has the burden of rebutting the presumption of guilt.

Critics argue that the examining magistrate or judge has too much power in that he or she will

both investigate and adjudicate on the merits of the case. Although lay assessors do sit as a form

of jury to offer advice to the magistrate or judge at the conclusion of the trial, their role is

subordinate. Further, because a professional has been in charge of all aspects of the case to the

conclusion of the trial, there are fewer opportunities to appeal the conviction alleging some

procedural error.

7. Difference in criminal and civil procedures

Most countries make a rather clear distinction between civil and criminal procedures. For

example, an English criminal court may force a defendant to pay a fine as punishment for his
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crime, and he may sometimes have to pay the legal costs of the prosecution. But the victim of

the crime pursues his claim for compensation in a civil, not a criminal, action. In France, Italy,

and many countries besides, the victim of a crime (known as the "injured party") may be

awarded damages by a criminal court judge. The standards of proof are higher in a criminal

action than in a civil one since the loser risks not only financial penalties but also being sent to

prison (or, in some countries, executed). In English law the prosecution must prove the guilt of a

criminal beyond reasonable doubt; but the plaintiff in a civil action is required to prove his case

on the balance of probabilities. Thus, in a criminal case a crime cannot be proven if the person

or persons judging it doubt the guilt of the suspect and have a reason (not just a feeling or

intuition) for this doubt. But in a civil case, the court will weigh all the evidence and decide

what is most probable.

Criminal and civil procedures are different. Although some systems, including the English,

allow a private citizen to bring a criminal prosecution against another citizen, criminal actions

are nearly always started by the state. Civil actions, on the other hand, are usually started by

individuals. In Anglo-American law, the party bringing a criminal action (that is, in most cases,

the state) is called the prosecution, but the party bringing a civil action is the plaintiff. In both

kinds of action the other party is known as the defendant. A criminal case against a person

called Ms. Sanchez would be described as The People vs. (=versus, or against) Sanchez in the

United States and R. (Regina, that is, the Queen) vs. Sanchez in England. But a civil action

between Ms. Sanchez and a Mr. Smith would be Sanchez vs. Smith if it was started by Sanchez,

and Smith vs. Sanchez if it was started by Mr. Smith. Evidence from a criminal trial is not

necessarily admissible as evidence in a civil action about the same matter. For example, the

victim of a road accident does not directly benefit if the driver who injured him is found guilty

of the crime of careless driving. He still has to prove his case in a civil action. In fact he may be

able to prove his civil case even when the driver is found not guilty in the criminal trial.

Once the plaintiff has shown that the defendant is liable, the main argument in a civil court is

about the amount of money, or damages, which the defendant should pay to the plaintiff.
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In Section 4 of this course you will cover these topics:
Sentencing, Appeals, And The Death Penalty

Jails And Detention

Nbsp; Correctional Institutions

Topic : Sentencing, Appeals, And The Death Penalty

Topic Objective:

At the end of this topic student would be able to:

 Comprehend the types of Sentencing

 Identify the process of Sentencing

 Learn about the Appellate Court

 Develop learning regarding Right of Appeal

 Discover the types of appeal

 Learn about Appeals in US Legal System

 Understand the notion of death Penalty in International Perspective

Definition/Overview:

Sentencing: In law, a sentence forms the final act of a judge-ruled process, and also the

symbolic principal act connected to his function.

Appeal: In law, an appeal is a process for requesting a formal change to an official decision.

The specific procedures for appealing, including even whether there is a right of appeal from a

particular type of decision, can vary greatly from country to country. Even within a jurisdiction,

the nature of an appeal can vary greatly depending on the type of case.
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Death Penalty: The death penalty or execution, is the killing of a person by judicial process for

retribution and incapacitation. Crimes that can result in a death penalty are known as capital

crimes or capital offences. The term capital originates from Latin capitalis, literally "regarding

the head" (Latin caput). Hence, a capital crime was originally one punished by the severing of

the head.

Key Points:

1. Types of Sentencing

The sentence generally involves a decree of imprisonment, a fine and/or other punishments

against a defendant convicted of a crime. Those imprisoned for multiple crimes, will serve either

a consecutive sentence (in which the period of imprisonment equals the sum of all the

sentences) or a concurrent sentence (in which the period of imprisonment equals the length of

the longest sentence). If a sentence gets reduced to a less harsh punishment, then the sentence is

said to have been "mitigated". Rarely (depending on circumstances) murder charges are

"mitigated" and reduced to manslaughter charges. However, in certain legal systems, a

defendant may be punished beyond the terms of the sentence, e.g. social stigma, loss of

governmental benefits, or collectively, the collateral consequences of criminal charges.

2. The process of Sentencing

Usually the sentence comes after a process in which the deciding organ is put in condition to

evaluate whether the analysed conduct complies or not with the legal systems, and eventually

which aspects of the conduct might regard which laws. Depending on respective systems, the

phases that precede the sentence may vary relevantly and the sentence can be resisted (by both

parties) up to a given degree of appeal. The sentence issued by the Appeal court of highest

admitted degree immediately becomes the definitive sentence, as well as the sentence issued in
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minor degrees that is not resisted by the condemned or by the accusator (or is not resisted within

a given time). The sentence usually has to be rendered of public domain (publicatio) and in most

systems it has to be accompanied by the reasons for its content (a sort of story of the juridical

reflections and evaluations that the judging organ used to produce it).

A sentence (even a definitive one) can be annulled in some given cases, that many systems

usually pre-determine. The most frequent case is related to irregularities found ex-post in the

procedure, the most clatant is perhaps in penal cases, when a relevant (often discharging) proof

is discovered after the definitive sentence. In most systems the definitive sentence is unique, in

the precise sense that no one can be judged more than once for the same action (apart,

obviously, from appeal resistance). Sentences are in many systems a source of law, as an

authoritative interpretation of the law in front of concrete cases, thus quite as an extension of the

ordinary formal documental system. The sentence is generally issued by the judge in the name

of (or on the behalf of) the superior authority of the State.

3. Appellate Court

An appellate court is a court that hears cases on appeal from another court. Depending on the

particular legal rules that apply to each circumstance, a party to a court case who is unhappy

with the result might be able to challenge that result in an appellate court on specific grounds.

These grounds typically could include errors of law, fact, or procedure (in the United States, due

process). In different jurisdictions, appellate courts are also called appeals courts, courts of

appeals, superior courts, or supreme courts.

4. Right of Appeal

A party who files an appeal is called an appellant or petitioner, and a party on the other side is

called a respondent (in most common-law countries) or an appellee (in the United States). A

cross-appeal is an appeal brought by the respondent. For example, suppose at trial the judge

found for the plaintiff and ordered the defendant to pay $50,000. If the defendant files an appeal

arguing that he should not have to pay any money, then the plaintiff might file a cross-appeal

arguing that the defendant should have to pay $200,000 instead of $50,000. The appellant is the
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party who, having lost part or all their claim in a lower court decision, is appealing to a higher

court to have their case reconsidered. This is usually done on the basis that the lower court judge

erred in the application of law, but it may also be possible to appeal on the basis of court

misconduct, or that a finding of fact was entirely unreasonable to make on the evidence. The

appellant in the new case can be either the plaintiff (or claimant), defendant, or respondent

(appellee) from the lower case, depending on who was the losing party. The winning party from

the lower court, however, is now the respondent. In unusual cases the appellant can be the victor

in the court below, but still appeal. For example, in Doyle v Olby (Ironmongers) Ltd [1969] 2

QB 158, the claimant appealed (successfully) on the basis that, although he won in the court

below, the lower court had applied the wrong measure of damages and he had not been fully

recompensed. An appellee is the party to an appeal in which the lower court judgment was in its

favor. The appellee is required to respond to the petition, oral arguments, and legal briefs of the

appellant. In general, the appellee takes the procedural posture that the lower court's decision

should be affirmed.

5. Types of appeal

There are a number of appeal actions, their differences being potentially confusing, thus bearing

some explanation. Three of the most common are an appeal to which the defendant has as a

right, a writ of certiorari and a writ of habeas corpus. An appeal to which the defendant has a

right cannot be abridged by the court which is, by designation of its jurisdiction, obligated to

hear the appeal. In such an appeal, the appellant feels that some error has been made in his trial,

necessitating an appeal. A matter of importance is the basis on which such an appeal might be

filed: generally appeals as a matter of right may only address issues which were originally raised

in trial (as evidenced by documentation in the official record). Any issue not raised in the

original trial may not be considered on appeal and will be considered estoppel. A convenient test

for whether a petition is likely to succeed on the grounds of error is confirming that (1) a

mistake was indeed made (2) an objection to that mistake was presented by counsel and (3) that

mistake negatively affected the defendants trial.

A writ of certiorari, otherwise know as simply as cert, is an order by a higher court directing a

lower court to send record of a case for review, and is the next logical step in post-trial

www.bsscommunitycollege.in   www.bssnewgeneration.in  www.bsslifeskillscollege.in

57
www.onlineeducation.bharatsevaksamaj.net        www.bssskillmission.in

WWW.BSSVE.IN



procedure. While states may have similar processes, a writ of cert is usually only issued, in the

United States, by the Supreme Court, although some states retain this procedure. Unlike the

aforementioned appeal, a writ of cert is not a matter of right. A writ of cert will have to be

petitioned for, the higher court issuing such writs on limited bases according to constraints such

as time. In another sense, a writ of cert is like an appeal in its constraints; it too may only seek

relief on grounds raised in the original trial. A writ of habeas corpus is the last opportunity for

the defendant to find relief against his guilty conviction. Habeas corpus may be pursued if a

defendant is unsatisfied with the outcome of his appeal and has been refused (or did not pursue)

a writ of cert, at which point he may petition one of several courts for a writ of habeas corpus.

Again, these are granted at the discretion of the court and require a petition. Like appeals or

writs of cert, a writ of habeas corpus may overturn a defendant's guilty conviction by finding

some error in the original trial. The major difference is that writs of habeas corpus may, and

often, focus on issues that lay outside the original premises of the trial, i.e., issues that could not

be raised by appeal or writs of cert. These often fall in two logical categories: (1) that the trial

lawyer was ineffectual or incompetent or (2) that some constitutional right has been violated. As

one moves farther down the chain of post-trial actions, relief becomes progressively more

unlikely. Knowing the differences between these actions and their intended use are an important

tool in increasing one's chances for a favorable outcome. Use of a lawyer is therefore often

considered advisable to aid one attempting to traverse the complex post-trial landscape.

6. Appeals in US Legal System

The United States legal system generally recognizes two types of appeals: a trial de novo or an

appeal on the record. A trial de novo is usually available for review of informal proceedings

conducted by some minor judicial tribunals in proceedings that do not provide all the procedural

attributes of a formal judicial trial. If unchallenged, these decisions have the power to settle

more minor legal disputes once and for all. If a party is dissatisfied with the finding of such a

tribunal, one generally has the power to request a trial de novo by a court of record. In such a

proceeding, all issues and evidence may be developed newly, as though never heard before, and

one is not restricted to the evidence heard in the lower proceeding. Sometimes, however, the

decision of the lower proceeding is itself admissible as evidence, thus helping to curb frivolous
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appeals.

In an appeal on the record from a decision in a judicial proceeding, both appellant and

respondent are bound to base their arguments wholly on the proceedings and body of evidence

as they were presented in the lower tribunal. Each seeks to prove to the higher court that the

result they desired was the just result. Precedent and case law figure prominently in the

arguments. In order for the appeal to succeed, the appellant must prove that the lower court

committed reversible error, that is, an impermissible action by the court acted to cause a result

that was unjust, and which would not have resulted had the court acted properly. Some

examples of reversible error would be erroneously instructing the jury on the law applicable to

the case, permitting seriously improper argument by an attorney, admitting or excluding

evidence improperly, acting outside the court's jurisdiction, injecting bias into the proceeding or

appearing to do so, juror misconduct, etc. The failure to formally object at the time, to what one

views as improper action in the lower court, may result in the affirmance of the lower court's

judgment on the grounds that one did not "preserve the issue for appeal" by objecting.

In cases where a judge rather than a jury decided issues of fact, an appellate court will apply an

abuse of discretion standard of review. Under this standard, the appellate court gives deference

to the lower court's view of the evidence, and reverses its decision only if it were a clear abuse

of discretion. This is usually defined as a decision outside the bounds of reasonableness. On the

other hand, the appellate court normally gives less deference to a lower court's decision on

issues of law, and may reverse if it finds that the lower court applied the wrong legal standard.

In some rare cases, an appellant may successfully argue that the law under which the lower

decision was rendered was unconstitutional or otherwise invalid, or may convince the higher

court to order a new trial on the basis that evidence earlier sought was concealed or only

recently discovered. In the case of new evidence, there must be a high probability that its

presence or absence would have made a material difference in the trial. Another issue suitable

for appeal in criminal cases is effective assistance of counsel. If a defendant has been convicted

and can prove that his lawyer did not adequately handle his case and that there is a reasonable

probability that the result of the trial would have been different had the lawyer given competent

representation, he is entitled to a new trial.
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In the United States, a lawyer traditionally starts an oral argument to any appellate court with

the words "May it please the court." After an appeal is heard, the mandate is a formal notice of a

decision by a court of appeal; this notice is transmitted to the trial court and, when filed by the

clerk of the trial court, constitutes the final judgment on the case, unless the appeal court has

directed further proceedings in the trial court. The mandate is distinguished from the appeal

court's opinion, which sets out the legal reasoning for its decision. In some U.S. jurisdictions the

mandate is known as the remittitur.

7. Death Penalty in International Perspective

Capital punishment has been practiced in virtually every society, excluding those with state

religious proscriptions against it. It is a matter of active controversy in various states, and

positions can vary within a single political ideology or cultural region. A major exception is in

Europe, where Article 2 of the Charter of Fundamental Rights of the European Union prohibits

the practice. Today, most countries are considered by Amnesty International as abolitionists,

which allowed a vote on a resolution to the UN to promote the abolition of the death penalty.

But more than 60% of the worldwide population live in countries where executions take place in

so far as the four most populous countries in the world (such as People's Republic of China,

India, United States and Indonesia) apply the death penalty.

The 20th century was one of the bloodiest of the human history. Massive killing occurred as the

resolution of war between nation-states. A large part of execution was summary execution of

enemy combatants. Also, modern military organisations employed capital punishment as a

means of maintaining military discipline. In the past, cowardice, absence without leave,

desertion, insubordination, looting, shirking under enemy fire and disobeying orders were often

crimes punishable by death. One method of execution since firearms came into common use has

almost invariably been firing squad. Moreover, various authoritarian statesfor example those

with fascist or communist governmentsemployed the death penalty as a potent means of

political oppression. Partly as a response to such excessive punishment, civil organisations have

started to place increasing emphasis on the concept of human rights and abolition of the death
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penalty.

Among countries around the world, almost all European and many Pacific Area states (including

Australia, New Zealand and Timor Leste), and Canada have abolished capital punishment. In

Latin America, most states have completely abolished the use of capital punishment, while some

countries, such as Brazil, allow for capital punishment only in exceptional situations, such as

treason committed during wartime. The United States (the federal government and 36 of the

states), Guatemala, most of the Caribbean and the majority of democracies in Asia (e.g. Japan

and India) and Africa (e.g. Botswana and Zambia) retain it. South Africa, which is probably the

most developed African nation, and which has been a democracy since 1994, does not have the

death penalty. This fact is currently quite controversial in that country, due to the high levels of

violent crime, including murder and rape.

Capital punishment is a contentious issue in some cultures. Supporters of capital punishment

argue that it deters crime, prevents recidivism, that it is less expensive than life imprisonment

and is an appropriate form of punishment for some crimes. Opponents of capital punishment

argue that it has led to the execution of wrongfully convicted, that it discriminates against

minorities and the poor, that it does not deter criminals more than life imprisonment, that it

encourages a "culture of violence", that it is more expensive than life imprisonment, and that it

violates human rights. The death penalty, like some other governmental actions deemed to be in

the public interest, has been particularly susceptible to the criticism that it may lead to perverse

incentives and moral hazards. From the 1970s the deterrence hypothesis has been generally

rejected by a consensus of justice policy researchers and academics, sometimes (data resolution

allowing) in favor of a counter hypothesis of "brutalization" of public behavior.

Topic : Jails And Detention

Topic Objective:

At the end of this topic the student will be able to:

 Comprehend the concept of detention in US Legal System

 Learn about the procedure of Detention of suspects
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 Learn about the Time limits of Detention

 Develop concepts regarding Intimate searches

 Understand the concept of Immigration detention

Definition/Overview:

Detention: Detention generally refers to a state or government holding a person in a particular

area (generally called a detention centre), either for interrogation, as punishment for a wrong, or

as a precautionary measure while that person is suspected of posing a potential threat.

Key Points:

1. Detention in US Legal System

The term can also be used in reference to the holding of property, for the same reasons. The

process of detainment may or may not have been preceded with arrest. The prisoners in

Guantnamo Bay are for example referred to as "detainees". Any form of imprisonment can be

called detention, although the term is associated with persons who are being held without

warrant or charge. The length of detention of suspected terrorists, with the justification of taking

an action that would aid counter-terrorism, varies according to country or situation, as well as

the laws which regulate it. The Terrorism Act 2006 in the United Kingdom lengthened the 14-

day limit for detention without an arrest warrant or an indictment from the Terrorism Act 2000

to 28 days. A controversial Government proposal for an extension to 90 days was rejected by

the House of Commons. Regular English criminal law requires law enforcement to have shown

cause of reasonable suspicion when detaining someone. Indefinite detention of an individual

occurs frequently in wartime under the laws of war. This has been applied notably by the United

States after the September 11, 2001 attacks. Before the Combatant Status Review Tribunals,

created for reviewing the status of the Guantanamo detainees, the United States has argued that
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the United States is engaged in a legally cognizable armed conflict to which the laws of war

apply, and that it therefore may hold captured al Qaeda and Taliban operatives throughout the

duration of that conflict, without granting them a criminal trial.

2. Detention of suspects

Detention of suspects is the process of keeping a person who has been arrested in a police-cell,

prison or other detention centre before trial or sentencing. Pre-charge detention refers to the

period of time that an individual can be held and questioned by police, prior to being charged

with an offence. Not all countries have such a concept, and in those that do, the period for which

a person may be detained without trial varies from jurisdiction to jurisdiction.

3. Time limits of Detention

In terrorism cases, a person may be detained for a maximum of 28 days. The United Kingdom's

Home Secretary, Jacqui Smith has proposed that the period of for which detention without

charge is lawful should be extended from 28 to 42 days. The initial passing of this legislation on

11 June 2008 in the House of Commons prompted the then Shadow Home Secretary, David

Davis, to resign as an MP and conduct a by-election campaign on the issue. The legislation was

defeated in the House of Lords. Otherwise (and subject to exceptions), a person may be detained

for a maximum of 96 hours from the relevant time (normally the time an arrested person arrives

at the first police station that he is taken to), in line with the following restrictions:

Authorizing

person
Test to be applied

Requirement for

review

Maximum

limit

Custody

Officer

 insufficient evidence to charge the

arrested person and

 reasonable grounds for believing that

his detention without being charged is

necessary to secure or preserve

evidence relating to an offence for
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which he is under arrest or to obtain

such evidence by questioning him

Review

Officer

 insufficient evidence to charge the

arrested person and

 reasonable grounds for believing that

his detention without being charged is

necessary to secure or preserve

evidence relating to an offence for

which he is under arrest or to obtain

such evidence by questioning him

6 hours after the

decision to detain or 9

hours after the last

review

24 hours from

the relevant

time

Superintendent

or above

 the Review Officer has made two

reviews

 reasonable grounds for believing that

o his detention without being charged is

necessary to secure or preserve

evidence relating to an offence for

which he is under arrest or to obtain

such evidence by questioning him

o offence for which he is under arrest is

an indictable offence

o investigation is being conducted

diligently and expeditiously

36 hours from

the relevant

time

Magistrates'

Court

 application made on oath by a

constable

 satisfied that there are reasonable

grounds for believing that

o his detention without charge is

necessary to secure or preserve

evidence relating to an offence for

The Magistrates'

Court can only grant

or extend a warrant

for up to 36 hours.

96 hours from

the relevant

time
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which he is under arrest or to obtain

such evidence by questioning him;

o an offence for which he is under

arrest is an indictable offence; and

o the investigation is being conducted

diligently and expeditiously.

Table 1: Limits of Detention

On expiry of the time limit, the arrested person must be released, either on or without police bail

and may not be rearrested without warrant for the same offence unless new evidence has come

to light since the original arrest.

4. Intimate searches

An intimate search is a search of the bodily orifices (other than the mouth). It should be

conducted by a suitably qualified person unless this is impracticable and done in the presence of

two other people. An intimate search requires the authorization of an inspector and may only be

made in one of the following circumstances:

Condition Consent Place

The inspector reasonably believes

 that the detainee has concealed on

him anything he could use and might

use in police detention or custody of

the court to cause physical injury to

himself or others; and

 that the article in question cannot be

found unless the detainee is

intimately searched.

Consent is not necessary for the

search to take place and

reasonable force may be used to

conduct the search.

Police station,

hospital, surgery or

other medical

premises.
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The inspector reasonably believes

 that the detainee may have a Class A

drug concealed on him;

 that the detainee was in possession

of the drug before his arrest with

intention to illegally supply or

export it; and

 that it cannot be found unless the

detainee is intimately searched.

Consent for the search is

necessary. If the detainee

refuses to give consent, proper

inferences may be drawn but

force may not be used.

Hospital, surgery or

other medical

premises.

Table 2: Different Circumstances of Detention

5. Immigration detention

Immigration detention is the policy of holding individuals suspected of visa violations, illegal

entry or unauthorized arrival in detention until a decision is made by immigration authorities to

grant a visa and release them into the community, or to repatriate them to their country of

departure. Mandatory detention is the practice of compulsorily detaining or imprisoning people

seeking political asylum, or who are considered to be illegal immigrants or unauthorized arrivals

into a country.

In the United States, a similar practice began in the early 1980s with Haitians and Cubans

detained at Guantanamo Bay, and other groups such as Chinese in jails and detention centers on

the mainland. The practice was made mandatory by legislation passed in 1996 in response to the

Oklahoma City bombing, and has come under criticism from organizations such as Amnesty

International, Human Rights Watch, Human Rights First, all of whom have released major

studies of the subject, and the ACLU About 31,000 non-citizens are held in immigration

detention on any given day, including children, in over 200 detention centers, jails, and prisons

nationwide.
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One of the most recent facility to open is the T. Don Hutto Residential Center, which opened in

2006 specifically to house non-criminal families. There are other significant facilities in

Elizabeth, New Jersey, Oakdale, Louisiana, Florence, Arizona, Miami, Florida, Seattle, York,

Pennsylvania, Batavia, New York, Aguadilla, Puerto Rico and all along the Texas-Mexico

border.

About 83 mostly young individuals have died in detention of the United States Immigration and

Customs Enforcement or shortly afterwards during the five years between 2003 to 2008, and

medical neglect may have contributed to 30 of those deaths. On August 6, 2008, 34 year old

New Yorker Hiu Lui Ng died in the detention of United States Immigration and Customs

Enforcement. The editors of the New York Times condemned the death and urged that the

system must be fixed. The Immigration and Customs Enforcement has stated that the number of

deaths per capita in detention is dramatically lower for ICE detainees than for U.S. prison and

jail populations, that they provide "the best possible healthcare" and that the nation as a whole is

"experiencing severe shortages of qualified health professionals. In May 2008 Congress began

considering a bill to set new standards for immigrant detainee healthcare.

Topic : Nbsp; Correctional Institutions

Topic Objective:

At the end of this topic student would be able to:

 Understand about the Correctional theory

 Develop learning regarding Juvenile corrections

 Understand about the Juvenile Justice and Delinquency Prevention Act

 Learn about the Corrections under Federalism

 Develop learning regarding Duration of incarceration

 Learn about the American Correctional Association
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Definition/Overview:

Corrections: Corrections in general refers to society's handling of persons after their conviction

of a criminal offense. The components of the criminal justice system that serve to punish

criminal offenders involves the deprivation of life, liberty or property after due process of law

Sentences imposed upon offenders range from probation to serving time in prison, with

intermediate sanctions, including sentences to a halfway house or community corrections

program, home confinement, and electronic monitoring. Financial penalties may include fines,

forfeiture, and restitution.

Key Points:

1. Correctional theory

In some countries, as well as in Western countries in the past, this also included judicially-

ordered corporal punishment. The basic use of sanctions, which can be either positive

(rewarding) or negative (punishment) is the basis of all criminal theory, along with the main

goals of social control, and deterrence of deviant behavior.

Many facilities operating in the United States adhere to particular correctional theories.

Although often heavily modified, these theories determine the nature of the facilities' design and

security operations. The two primary theories used today are the more traditional Remote

Supervision and the more contemporary Direct Supervision Models. The Remote Supervision

Model (RSM) consists of an officer(s) observing the inmate population from a remote position,

e.g., a tower or secure desk area. The Direct Supervision Model (DSM) positions the

Corrections Officer within the inmate population, creating a more pronounced presence.
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2. Juvenile corrections

Classical criminology stresses that causes of crime lie within the individual offender, rather than

in their external environment. For classicists, offenders are motivated by rational self-interest,

and the importance of free will and personal responsibility is emphasized. Rational choice

theory is the clearest example of this approach. It states that people weigh the pros and cons of

committing a crime, and offend when the former outweigh the latter. A central deficiency of

rational choice theory is that while it may explain when and where people commit crime, it cant

explain very well why people choose to commit crimes in the first place. Neither can it explain

differences between individuals and groups in their propensity to commit crimes. James Q.

Wilson said the conscience and self-control of a potential young offender must be taken into

account, and that these attributes are formed by parental and societal conditioning. Rational

choice does not explain why crime should be committed disproportionately by young people,

males, city dwellers, and the poor. It also ignores the influence a young choice theory does not

take into account the proven correlations between certain social circumstances and individuals

personalities, and the propensity to commit crime.

Delinquency Prevention is the broad term for all efforts aimed at preventing youth from

becoming involved in criminal, or other antisocial, activity. Increasingly, governments are

recognizing the importance of allocating resources for the prevention of delinquency. Because it

is often difficult for states to provide the fiscal resources necessary for good prevention,

organizations, communities, and governments are working more in collaboration with each

other to prevent juvenile delinquency. With the development of delinquency in youth being

influenced by numerous factors, prevention efforts are comprehensive in scope. Prevention

services include activities such as substance abuse education and treatment, family counseling,

youth mentoring, parenting education, educational support, and youth sheltering. Prisons in the

United States are operated under strict authority of both the federal and state governments as

incarceration is a concurrent power under the Constitution of the United States. Imprisonment is

one of the main forms of punishment for the commission of felony offenses in the United States.

Less serious offenders, including those convicted of misdemeanor offenses, may be sentenced to

a short term in a local jail or with alternative forms of sanctions such as community corrections
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(halfway house), probation, and/or restitution. In the United States, prisons are operated at

various levels of security, ranging from minimum-security prisons that mainly house non-

violent offenders to Supermax facilities that house well-known criminals and terrorists such as

Terry Nichols, Theodore Kaczynski, Eric Rudolph, Zacarias Moussaoui, and Richard Reid. The

United States has the highest documented incarceration rate, and total documented prison

population in the world. As of year-end 2006, a record 7.2 million people were behind bars, on

probation or on parole. Of the total, 2.2 million were incarcerated. More than 1 in 100 American

adults were incarcerated at the start of 2008. The China ranks second with 1.5 million, though

China has over four times the population of the US.

3. Juvenile Justice and Delinquency Prevention Act

The Juvenile Justice and Delinquency Prevention Act of 1974 is a United States federal law

providing funds to states that follow a series of guidelines regarding the rights of juvenile

offenders. The purpose of the legislation is to reduce labeling, as advocated by labeling theory.

The four key requirements of the act are:

 the deinstitutionalization of status offenders and non-offenders (i.e. juveniles generally should

not be held in adult jail)

 sight and sound separation between juvenile and adult offenders (i.e. if juveniles are put in an

adult jail for an adult felony or if space isn't immediately available at a juvenile facility, they

must be separated from adult inmates)

 a sharp limitation on the ability of the juvenile justice system to detain juveniles in adult

facilities (i.e. juveniles should not be locked up for age-specific crimes, such as running away or

possessing alcohol)

 protection of minority groups from being overrepresented in high-security facilities (i.e. states

should not lock up minority youth at a higher rate than other kids)

The third requirement was added in 1980 in response to finding juveniles incarcerated in adult

facilities resulted in a high suicide rate, physical, mental, and sexual assault, inadequate care and

programming, negative labeling, and exposure to serious offenders and mental patients. The last
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was not a full requirement of the JJDP Act until the legislation was amended in 1994. The

compliance of states towards the requirements of the JJDP Act is monitored by the Office of

Juvenile Justice and Delinquency Prevention. As of 2000, the vast majority of participating

states comply with the first three requirements and are making strides towards the fourth. . With

the exceptions of South Dakota and Wyoming, all states participate in the program.

4. Corrections under Federalism

The federal government, states, counties, and many individual cities have facilities to confine

people. Generally, prison refers to facilities for holding convicted felons (offenders who commit

crimes where the sentence is more than one year). Individuals awaiting trial, being held pending

citations for non-custodial offenses, and those convicted of misdemeanours (crimes which carry

a sentence of less than one year), are generally held in county jails. In most states, cities operate

small jail facilities, sometimes simply referred to as lock-ups, used only for very short-term

incarceration can be held for up to 72 business hours or up to five days until the prisoner comes

before a judge for the first time or receives a citation or summons before being released or

transferred to a larger jail. Some states operate unified systems, where the state operates all the

jails and prisons.

The federal government also operates various detention centres in major urban areas or near

federal courthouses to hold defendants appearing in federal court. Many of the smaller county

and city jails do not classify prisoners (that is, there is no separation by offense type and other

factors). While some of these small facilities operate as close security facilities, to prevent

prisoner-on-prisoner violence and increase overall security, others may put many prisoners into

the same cells without regard to the criminal histories of the prisoners. Other local jails are large

and have many different security levels. For example, one of the largest jails in the United States

is in Cook County (located in Chicago). This facility has eleven different divisions (including

one medical unit and two units for women prisoners), each classified at a different security

level, ranging from dormitory style open housing to super-secure lock-down. In California, to

prevent violence, prisoners are segregated by race, ethnicity, and sexual orientation while held
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in county jails and in the California Department of Corrections and Rehabilitation's reception

centres, where newly committed prisoners are assessed prior to being transferred to their

mainline (long-term) institutions.

5. Duration of incarceration

A judge sentences a person convicted of a crime. The length of the prison term depends upon

multiple factors including the severity and type of the crime, state and/or federal sentencing

guidelines, the convicted's criminal record, and the personal discretion of the judge. These

factors may be different in each state and in the federal system as well. The vast majority of

criminal convictions arise from plea bargains, in which an agreement is made between

prosecutors and defense counsel for the defendant to plead guilty to a lesser charge for a lesser

sentence than they would receive if found guilty at trial. Some prisoners are given life sentences.

In some states, a life sentence means life, without the possibility of parole. In other states,

people with life sentences are eligible for parole. In some cases the death penalty may be

applied. Many legislatures continued to reduce discretion in both the sentencing process and the

determination of when the conditions of a sentence have been satisfied. Determinate sentencing,

use of mandatory minimums, and guidelines-based sentencing continue to remove the human

element from sentencing, such as the prerogative of the judge to consider the mitigating or

extenuating circumstances of a crime to determine the appropriate length of the incarceration.

As the consequence of three strikes laws, the increase in the duration of incarceration in the last

decade was most pronounced in the case of life prison sentences, which increased by 83%

between 1992 and 2003 .

6. American Correctional Association

The American Correctional Association (ACA), formerly known as the American Prison

Association, is the oldest and largest international correctional association in the world.

Approximately 80 percent of all state departments of corrections and youth services are active

participants. Also included are programs and facilities operated by the Federal Bureau of Prisons

and the private sector.
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In Section 5 of this course you will cover these topics:
Nbsp; Probation, Parole, And Community Corrections

Nbsp; Juvenile Justice

Drugs, Crime, And The Criminal Justice System

Topic : Nbsp; Probation, Parole, And Community Corrections

Topic Objective:

At the end of this topic student would be able to:

 Develop comprehension about the Criminal justice & Parole

 Identify the Early history of parole

 Learn about the Possibilities of Parole in USA

 Understand about the Prisoners of War and Parole

 Learn about the General Conditions of Probation

 Understand the concept of Violation of Probation

 Comprehend the concept of Community Based Corrections

Definition/Overview:

Parole: Parole may have different meanings depending on the field and judiciary system. All of

the meanings originated from the French parole, meaning (spoken) word. Following its use in

late-medieval Anglo-French chivalric practice, the term became associated with the release of

prisoners based on prisoners giving their word of honor to abide by certain restrictions.

Probation: Probation is the suspension of a jail sentence - the criminal who is on probation has

been convicted of a crime, but instead of serving jail time, has been found by the Court to be
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amenable to probation and will be returned to the community for a period in which they will

have to abide to certain conditions set forth by the Court under the supervision of a probation

officer.

Community Based Corrections: Community Based Corrections is a division of ACT

Corrective Services and consists of the Probation and Parole Unit, Rehabilitation Programs Unit

and the Sentence Administration Board.

Key Points:

1. Criminal justice & Parole

In criminal justice systems, parole is the supervised release of a prisoner before the completion

of his/her sentence. This differs from amnesty or commutation of sentence in that parolees are

still considered to be serving their sentences, and may be returned to prison if they violate the

conditions of their parole. Conditions of parole often include things such as obeying the law,

refraining from drug and alcohol use, avoiding contact with the parolee's victims, obtaining

employment, and maintaining required contacts with a parole officer.

2. Early history of parole

Alexander Maconochie, a Scottish geographer and captain in the British Royal Navy, introduced

the modern idea of parole when, in 1840, he was appointed superintendent of the English penal

colonies in Norfolk Island, Australia. He developed a plan to prepare them for eventual return to

society that involved three grades. The first two consisted of promotions earned through good

behavior, labor, and study. The third grade in the system involved conditional liberty outside of

prison while obeying rules. A violation would return them to prison and starting all over again

through the ranks of the three grade process.

In China, prisoners are often granted medical parole, which releases them on the grounds that
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they must receive medical treatment which cannot be provided for in prison. Often, the medical

condition is not serious, and medical parole is used as an excuse to release a prisoner,

particularly a political dissident, without the government having to admit that the sentence was

unjust. The Chinese legal code has no explicit provision for exile, but often a dissident is

released on the grounds that they need to be treated for a medical condition in another country,

and with the understanding that they will be reincarcerated if they return to China. Dissidents

who have been released on medical parole include Ngawang Chophel, Ngawang Sangdrol,

Phuntsog Nyidron, Takna Jigme Zangpo, Wang Dan, Wei Jingsheng, Gao Zhan and Fang Lizhi.

Exiling a dissident in most cases destroys them politically, as they are no longer seen as a martyr

within China. Penologist Zebulon Brockway first introduced parole when he became

superintendent of Elmira Reformatory in New York state. In order to manage prison populations

and rehabilitate those incarcerated he instituted a two part strategy that consisted of

indeterminate sentences and parole releases

3. Possibilities of Parole in USA

In the United States, courts may specify in a sentence how much time must be served before a

prisoner is eligible for parole. This is often done by specifying an indeterminate sentence of,

say, 15 to 25 years, or 15 years to life. The latter type is known as an indeterminate life

sentence; in contrast, a sentence of life without the possibility of parole is known as a

determinate life sentence.

In most states, the decision of whether an inmate is paroled is vested in a paroling authority such

as a parole board. Mere good conduct while incarcerated in and of itself does not necessarily

guarantee that an inmate will be paroled. Other factors may enter into the decision to grant or

deny parole, most commonly the establishment of a permanent residence and immediate, gainful

employment or some other clearly visible means of self-support upon release (such as Social

Security if the prisoner is old enough to qualify). Many states now permit sentences of life

imprisonment without the possibility of parole (such as for murder and espionage), and any

prisoner not sentenced to either this or the death penalty will eventually have the right to petition

for release (one state Alaska maintains neither the death penalty nor life imprisonment without

parole as sentencing options). At the same time, most other nations, such as European nations

and Mexico, have abolished life without the possibility of parole because it is considered cruel.
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Before being granted the privilege of parole, the inmate must first agree to abide by the

conditions of parole set by the paroling authority. These conditions usually require the parolee

to meet regularly with his or her parole officer or community corrections agent, who assesses

the behavior and adjustment of the parolee and determines whether the parolee is violating any

of his or her terms of release (typically these include being at home during certain hours,

maintaining steady employment, not absconding, refraining from illicit drug use and sometimes,

abstaining from alcohol). In some cases, a parolee may be discharged from parole before the

time called for in the original sentence if it is determined that the parole restrictions are no

longer necessary for the protection of society (this most frequently occurs when elderly parolees

are involved).

Service members who commit crimes while in the US military may be subject to Court Martial

proceedings under the Uniform Code of Military Justice (UCMJ). If found guilty, they may be

sent to Federal or Military Prisons and upon release may be supervised by U.S./Federal

Probation Officers. Parole is a controversial political topic in the United States. According to the

U.S. Department of Justice, at least sixteen states have abolished parole entirely, and four more

have abolished parole for certain violent offenders. During elections, politicians whose

administrations parole any large number of prisoners (or, perhaps, one notorious criminal) are

typically attacked by their opponents as being soft on crime. The US Department of Justice

(DOJ) stated in 2005 that about 45% of parolees completed their sentences successfully, while

38% were returned to prison, and 11% absconded. These statistics, the DOJ says, are relatively

unchanged since 1995; even so, some states (including New York) have abolished parole

altogether for violent felons, and the federal government abolished it in 1984 for all offenders

convicted of a federal crime, whether violent or not. Despite the decline in jurisdictions with a

functioning parole system, the average annual growth of parolees was an increase of about 1.5%

per year between 1995 and 2002.

The accused perpetrators of the infamous July 2007 Cheshire, Connecticut home invasion were

convicted burglars paroled from Connecticut prisons. The New York Daily News has called on

parole to be abolished in the wake of this massacre On September 21, 2007 Governor M. Jodi
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Rell announced a moratorium on the parole of violent offenders in the wake of the Cheshire

massacre

A variant of parole is known as time off for good behavior, or, colloquially, good time. Unlike

the traditional form of parole which may be granted or denied at the discretion of a parole

board time off for good behavior is automatic absent a certain number (or gravity) of infractions

committed by a convict while incarcerated (in most jurisdictions the released inmate is placed

under the supervision of a parole officer for a certain amount of time after being so released). In

some cases good time can reduce the maximum sentence by as much as one-third. It is usually

not made available to inmates serving life sentences, as there is no release date that can be

moved up.

4. Prisoners of War and Parole

Parole is the agreement of persons who have been taken prisoner by an enemy that they will not

again take up arms against those who captured them, either for a limited time or during the

continuance of the war. The U.S. Department of Defense defines parole more broadly. Parole

agreements are promises given the captor by a POW to fulfill stated conditions, such as not to

bear arms or not to escape, in consideration of special privileges, such as release from captivity

or lessened restraint. The practice of paroling enemy troops began thousands of years ago, at

least as early as the time of Carthage. Hugo Grotius, an early international lawyer, favorably

discussed prisoner of war parole. During the American Civil War, both the Dix-Hill Cartel and

the Lieber Code set out rules regarding prisoner of war parole. Francis Lieber's thoughts on

parole later reappeared in the Declaration of Brussels of 1874, the Hague Convention, and the

Geneva Convention Relative to the Treatment of Prisoners of War. In the United States, current

policy prohibits U.S. soldiers who are prisoners of war from accepting parole. The Code of

Conduct for the U.S. Armed Forces states: I will accept neither parole nor special favors from

the enemy. This position is reiterated by the Department of Defense. The United States does not

authorize any Military Service member to sign or enter into any such parole agreement.
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5. General Conditions of Probation

General conditions of Probation may include maintaining employment, abiding to a curfew,

living where directed, abstaining from unlawful behavior, following the probation officer's

orders, not absconding, and refraining from contact with other individuals, who may include

victims of the original crime (such as a former partner in a domestic violence case), potential

victims of similar crimes (such as minors when the crime involves child sexual abuse), potential

witnesses, or those who have partnered with the offender in the earlier crime. Usually the

offender is supervised by a probation officer, to monitor their performance during the probation

period. The probation officer helps the offender to adapt to living in the community; to guide

and help them to behave in a lawful and responsible way.

6. History of probation: origins and evolution

The concept of probation, from the Latin word probatio - meaning testing period - has historical

roots in the practice of judicial reprieve. In English Common Law the Courts could temporarily

suspend the execution of a sentence to allow the defendant to appeal to the Crown for a pardon.

Probation first developed in the United States when John Augustus, a Boston boot maker,

persuaded a judge in the Boston Police Court in 1841 to give him custody of a convicted

offender, a drunkard, for a brief period and then helped the man to appear rehabilitated by the

time of sentencing. Even before John Augustus, the practice of suspended sentence was used as

early as 1830, in Boston, Massachusetts and became widespread in U.S. Courts, although there

was no statutory authorization for such a practice. At first, judges, most notably Peter

Oxenbridge Thatcher of Boston, used release on recognizance or bail and simply failed to take

any further legal action. In 1878 the mayor of Boston hired a former police officer, one Captain

Savage, to become what many recognzie as the first official probation officer. By the mid-19th

century, however, many Federal Courts were using a judicial reprieve to suspend sentence, and

this posed a legal question. In 1916, the United States Supreme Court held that a Federal Judge

(Killets) was without power to suspend a sentence indefinitely, which is known as the Killets

Decision. This famous court decision led to the passing of the National Probation Act of 1925,
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thereby, allowing courts to suspend the imposition of a sentence and place an offender on

probation.

Massachusetts developed the first state wide probation system in 1880, and by 1920, 21 other

states had followed suit. With the passage of the National Probation Act on March 5, 1925,

signed by President Calvin Coolidge, the U.S./Federal Probation Service was established to

serve the U.S. Courts. On the state level, pursuant to the Crime Control and Consent Act passed

by Congress in 1936, a group of states entered into agreement by which they would supervise

probationers and parolees for each other. Known as the Interstate Compact For the Supervision

of Parolees and Probationers, the agreement was originally signed by 25 states in 1937. In 1951,

all the states in the United States of America had a working probation system and ratified the

Interstate Compact Agreement. In 1959, the newly adopted states, Alaska and Hawaii, in

addition the Commonwealth of Puerto Rico, U.S. Virgin Islands and the territories of Guam and

American Samoa ratified the act as well. Probation began as a humanitarian effort to allow first-

time and minor offenders a second chance. Early probationers were expected not only to obey

the law but also to behave in a morally acceptable fashion. Officers sought to provide moral

leadership to help shape probationers' attitudes and behavior with respect to family, religion,

employment, and free time. They aimed to ensure that this was enforced as well, and early

probationers were given the opportunity to prove themselves and possibly even reduce their

sentence.

During the 1920s through the 1950s, the major developments in the field of psychology led

probation officers to shift their emphasis from moral leadership to therapeutic counseling. This

shift brought three important changes. First, the officer no longer primarily acted as a

community supervisor charged with enforcing a particular morality. Second, the officer became

more of a clinical social worker whose goal was to help the offender solve psychological and

social problems. Third, the offender was expected to become actively involved in the treatment.

The pursuit of rehabilitation as the primary goal of probation gave the officer extensive

discretion in defining and treating the offender's problems. Officers used their judgment to
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evaluate each offender and develop a treatment approach to the personal problems that

presumably had led to crime.

Many states offered to dismiss or expunge the conviction if the probationer fulfilled the terms of

the probation. During the 1960s, major social changes swept across the United States. These

changes also affected the field of community corrections. Rather than counseling offenders,

probation officers provided them with concrete social services such as assistance with

employment, housing, finances, and education. This emphasis on reintegrating offenders and

remedying the social problems they faced was consistent with federal efforts to wage a War on

Poverty. Instead of being a counselor or therapist, the probation officer served as an advocate,

dealing with private and public institutions on the offender's behalf. In the late 1970s the

orientation of probation changed again as the goals of rehabilitation and reintegration gave way

to risk management. This approach, still dominant today, seeks to minimize the probability that

an offender will commit a new offense. Risk management reflects two basic goals. First, in

accord with the deserved-punishment ideal, the punishment should fit the offense, and

correctional intervention should neither raise nor lower the level of punishment. Second,

according to the community protection criterion, the amount and type of supervision are

determined according to the risk that the probationer will return to a life out of compliance with

the law.

7. Types of supervision (Probation)

7.1 Intensive probation, home detention, GPS monitoring

These are the highest levels of probation supervision to closely monitor the offender

released into a community. Violent criminals, gang members, habitual offenders, and sex

offenders are typically supervised at this level. Offenders under such supervision are

deemed to have waived the constitutional rights under the fourth amendment regarding

search and seizure, and are subject to unannounced home visits, surveillance, and the use

of electronic monitoring or satellite tracking. GPS monitoring and home detention is

common in juvenile cases, even when the underlying crime is minor.
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7.2 High supervision:

Offenders under high supervision are subject to monthly home and office visits and

random drug test.

7.3 Standard supervision:

Offenders under standard supervision are subject to similar supervision as those under

high supervision, that contacts in the office and field may be quarterly instead of

monthly.

7.4 Unsupervised probation:

Unsupervised probation does not involve direct supervision under a specifically

appointed probation officer. Terms of probation may be expected to be completed within

a specific duration of time. For example, if given 1 year of unsupervised probation, a

probationer might be required to have his/her terms (i.e. community service, court costs,

etc) completed within the first 6 months. For the remaining 6 months, he/she must

maintain good and lawful behavior, may not enter bars/taverns/liquor stores, submit their

right to having a firearm, and give up their 4th Amendment rights to search and seizure.

Probationers may be asked to meet with their officers toward the end of the term of

unsupervised probation; however, if they complete their terms early, may not require

meeting with their officer at all. If terms are not completed, their officer may file a

petition to revoke probation.

7.5 Informal supervision:

Informal supervision is a type of unsupervised probation that is unconnected to a

suspended jail sentence, i.e., the individual is placed on informal supervision without

having been found to have committed a crime. Probation terms such as search clauses or

drug testing may be instituted. At the end of the informal supervision period, the case is

dismissed. Usually the offender is supervised by a probation officer, to monitor their

performance during the probation period. The probation officer helps the offender to

adapt to living in the community; to guide and help them to behave in a lawful and
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responsible way. Conversely, the probation officer also monitors the offender to ensure a

lack of future criminal behavior. The probation officer may have to revoke the offender's

probation or have to arrest the offender.

8. Violation of Probation

A probation officer may at his discretion issue a probationer a warning, or order him to appear

before a court for a probation violation hearing. At the hearing, the probation officer will

typically request additional punishment, usually involving incarceration. A prisoner released on

parole may have parole revoked, and be recalled to prison. There is no "hard and fast" rule for

what type of violation will result in a hearing. One violation that is almost always considered

serious is failure to appear for scheduled meetings with the probation officer. Being found in

possession of illegal drugs, or being arrested for any crime, is likely to result in a hearing. How

seriously the violation is regarded may depend upon the facts of the original offense for

example, if a person has been convicted of a gang-related offense, "association with known

criminals" may be viewed as a more serious violation than if the person were on probation for

driving a car with a suspended license.

9. Community Based Corrections

Community-based correction programs began in the 1970s, 1980s, and 1990s. The programs

offer an alternative to incarceration within the prison system. Many criminologists believed a

significant number of offenders did not need incarceration in high security prison cells. Some

inmates, who might otherwise have been ready to turn away from a life of crime, instead

became like the hardened criminals they associated with in prison. In response, states, counties,

and cities established local correctional facilities and programs that became known as

community-based corrections. These facilities, located in neighborhoods, allowed offenders

normal family relationships and friendships as well as rehabilitation services such as counseling,

instruction in basic living skills, how to apply for jobs, and work training and placement.

At the beginning of the twenty-first century, the fastest growing group in prison and jail

population was women. According to the U.S. Department of Justice's Bureau of Justice
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Statistics, there were 91,612 women in state and federal prisons at the end of 2000, or 6.6

percent of the nation's total prison population. Ten times that many or about 900,000 were on

probation or parole. Back in 1970 there were just 5,600 incarcerated women, 12,300 in 1980,

and in 1990 approximately 40,000. From 1990 until the end of 2000 the number of imprisoned

women grew by 125 percent. Eighty-five percent of women prisoners committed nonviolent

crimes, mostly drug offenses and theft. The astounding increase in the number of incarcerated

women in the 1990s was largely due to drug arrests. In the early 1980s federal and state

governments initiated a "War on Drugs," in reaction to a huge increase in drug related offenses

throughout the United States.

10. Probation and Parole Unit

The Probation & Parole Unit provides advice to Courts and releasing authorities on the

background and attitudes of offenders on Community Based Orders (e.g. bail supervision,

probation, and parole) and to refer offenders to appropriate community based or residential

services to assist with addressing a variety of issues (e.g drug and alcohol abuse, grief and loss

issues, self esteem and relationship issues). The Unit aims to reduce offending by the use of

empirically sound risk assessment tools and a brokerage case management model, which targets

criminogenic needs.

Topic : Nbsp; Juvenile Justice

Topic Objective:

At the end of this topic student would be able to:

 Comprehend the Purpose of Juvenile Court

 Identify the Eligibility for Juvenile Court

 Understand about the Teen courts

 Develop learning regarding Youth justice in England and Wales

 Identify Age of criminal responsibility
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 Learn about the Prosecution, reprimands and final warnings

 Develop learning regarding Trial in the Youth Court

 Learn about the Trial in the Crown Court

Definition/Overview:

Juvenile Court: A juvenile court or young offender court is a court of law having special

authority to try and pass judgments for crimes committed by children or adolescents who have

not attained the age of majority. In most modern legal systems, crimes committed by children

and minors are treated differently and differentially regarding the same crimes committed by

adults.

Severe, like murder or gang-related, offenses in 44 states of the USA are treated the same as

crimes committed by adults: "Beginning around 35 years ago, increases in violent juvenile

crime spurred many solumbia permitted judges to transfer juveniles to adult-criminal courts. No

national data exist on the number of juvenile offenders prosecuted as adults." "The main

difference between a juvenile court and an adult court in England is that the juvenile court has a

much wider jurisdiction in terms of the offenses it can try. It can deal with a juvenile for any

offense except homicide, although it is not bound to deal with a young person for a serious

offense such as robbery or rape; on such a charge he can be committed to the Crown Court for

trial in the same manner as an adult."

Key Points:

1. Purpose of Juvenile Court

Juvenile courts exist because of a widespread belief that children are not always fully

responsible for their actions, and that neither they nor society are best served by treating young

children like adults. The first juvenile court appeared in Chicago in 1899. It was founded on two

principles: that juveniles were not ready to be held accountable for their actions, and was that
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they were not yet fully developed and could rehabilitate easier than adults. The idea was that the

court should take over the discipline of troubled youth which would then establish a philosophy

and a procedure.

The juvenile courts categorize juveniles into three types: those who are charged with criminal

conduct, those who have been neglected, and those who have been accused of a status offense or

conduct such as truancy or disobedience with reasonable parenting. Therefore the juvenile

courts were there to provide rehabilitation instead of punishment. The idea was to focus on their

needs, providing treatment instead of depriving them of their liberty and protecting them against

self-incrimination. Some programs offer education, job skills, counseling, drug treatment, and

other programs for rehabilitation. In all but three states, anyone charged with committing a

criminal act before his or her eighteenth birthday is initially processed as a juvenile defendant.

In New York, Connecticut and North Carolina, however, the minimum age at which all accused

persons are charged as adults is 16, in other states such as Washington the minimum age

depends on the seriousness of the crime. The U.S. Supreme Court held in 1967, that children

accused in a juvenile delinquency proceeding have the rights to due process, counsel, and

against self-incrimination. Writing for the majority, Associate Justice Abe Fortas wrote, "Under

our Constitution, the condition of being a boy does not justify a kangaroo court."

2. Eligibility for Juvenile Court

There is no set age by which a child is accountable in the juvenile court system. Children below

age seven are considered too young, and those above age fourteen are considered old enough to

be held accountable in either juvenile or adult courts. Not all minors who commit a crime end up

in juvenile (or adult) court. A police officer has three choices:

 Detain and warn the minor against further violations, and then let the minor go free

 Detain and warn the minor against further violations, but hold the minor until a parent or

guardian comes for the minor

 Place the minor in custody and refer the case to a juvenile court
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3. Teen courts

Teen courts are authorized by law in many states in America. Their purpose is to provide an

alternative disposition for juveniles who have committed a delinquent act and are otherwise

eligible for diversion. Teen courts are staffed by youth volunteers who serve in various

capacities within the program, acting in the role of jurors, lawyers, bailiffs, clerks and judges.

Teen courts can function in cooperation with local juvenile courts and youth detention centers,

middle and high schools, and/or community organizations such as the YMCA. The terms teen

court, youth court, and peer court are used interchangeably. Most teen courts are sentencing

courts where the offender has already admitted guilt or pled no contest. Teen court youth

volunteers may be eligible for community service credits through their schools, or community

awards such as the President's Volunteer Service Award. Adult volunteers serve as trainers,

advisors and coordinators of the teen courts, though many courts do have a small paid staff.

Because cases heard by teen courts are real cases, participants in teen court programs are

required to sign an oath of confidentiality regarding any information which comes to their

knowledge in the course of the teen court case presentation.

Many teen courts operate much like a traditional court, holding hearings before a judge and jury

with the jury deliberating to determine an appropriate disposition. Some teen courts emphasize

restorative justice and attempt to reintegrate the youth offender to the community while sending

appropriate messages to the offender regarding unacceptable behavior. Restorative justice

principles require the offender to make amends to the victim and the community and provide

opportunities for victims and community members to participate in the juvenile justice process,

providing valued input in decision-making. Often punishments allotted by the court will involve

the defendant making restitution to someone harmed by their actions. One of the more common

sentences is community service. In many programs it is mandatory that the offender serve on a

teen court jury.

4. Youth justice in England and Wales

The youth justice system in England and Wales comprises the organs and processes which are

used to prosecute, convict and punish persons under 18 years of age who commit criminal

offences. The principal aim of the youth justice system is to prevent offending by children and
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young persons.

5. Age of criminal responsibility

A child who is aged under 10 is irrebuttably presumed to be incapable of committing an offence.

Prior to 1998, a child aged between 10 and 14 was presumed to be incapable of committing an

offence unless the prosecution were able to prove that the child knew the difference between

right and wrong. Now, children between 10 and 14 are capable of committing offences and it is

not possible for a child to avoid liability by showing he does not know the difference between

right and wrong. However, a child should not be found guilty if he is unfit to plead.

After a person under 17 has been arrested and taken to a police station, Code C to the Police and

Criminal Evidence Act 1984 requires that the custody officer ascertain the identity of a parent,

guardian, Local Authority career or any other person who has assumed responsibility for the

juvenile's welfare and must inform them of the arrest. The custody officer should inform the

appropriate adult (who may or may not be the same person) of the grounds for the detainee's

detention and ask the adult to come to the police station to see the detainee. The juvenile should

be told of the duties of the appropriate adult and that the juvenile can consult privately with the

appropriate adult at any time, but warned that such conversations are not privileged.

The juvenile may not ordinarily be interviewed, be asked to provide or sign a written statement

under caution, be asked to sign a record of interview without an appropriate adult being present.

A superintendent may authorize an interview without an appropriate adult if:

 he is satisfied the interview would not significantly harm the person's physical or mental state;

and

 delay would be likely to either

o lead to interference with, or harm to, evidence connected with an offence,

o lead to interference with, or physical harm to, other people,

o lead to serious loss of, or damage to, property,

o lead to alerting other people suspected of committing an offence but not yet arrested for it, or

o hinder the recovery of property obtained in consequence of the commission of the offence.

During an interview where an appropriate adult is present, an appropriate adult should:
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 advise the person being interviewed;

 observe whether the interview is being conducted properly and fairly; and

 facilitate communication with he person being interviewed.

6. Prosecution, reprimands and final warnings

The Crown Prosecution service has produced detailed guidance on prosecuting juveniles.

A police officer may proceed by way of reprimand or (final) warning, where the following

conditions are satisfied:

 a constable has evidence that a child or young person ( the offender) has committed an offence;

 the constable considers that the evidence is such that, if the offender were prosecuted for the

offence, there would be a realistic prospect of his being convicted;

 the offender admits to the constable that he committed the offence;

 the offender has not previously been convicted of an offence; and

 the constable is satisfied that it would not be in the public interest for the offender to be

prosecuted.

A police officer can either give the offender a reprimand or a final warning. A final warning is

more serious. Once a person has received one reprimand he cannot receive a second. A person

may be given a final warning without a reprimand if the seriousness of the offence warrants this

course. A person may exceptionally be given a second (but not a third) final warning if "the

offence was committed more than two years after the date of the previous warning and the

constable considers the offence to be not so serious as to require a charge to be brought".

In the case of a juvenile under the age of 17, the reprimand or final warning should be given in

the presence of an appropriate adult. Where a police officer gives a final warning, he should

refer the offender to the local youth offending team who should arrange for him to participate in

a rehabilitation programme unless they consider it inappropriate to do so.

7. Trial in the Youth Court

A Youth Court is a magistrates' court but the Youth Court has jurisdiction to try juveniles where

a Magistrates Court does not have a similar power to try adults. The Magistrates and District

Judges who sit in the Youth Court will receive specialist training on dealing with young people.
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A youth court is presided over by either a district judge or a bench of two or three lay

magistrates, which must (unless there are unforeseen circumstances) include both a man and a

woman.

A youth court is not open to the public. The only persons who may be present are:

 members and officers of the court;

 parties to the case before the court, their solicitors and counsel, and witnesses and other persons

directly concerned in that case (e.g. probation officers and social workers);

 parents or guardians;

 bon fide representatives of newspapers or news agencies;

 such other persons as the court may specially authorise to be present.

The following reporting restrictions apply automatically:

 no report shall be published which reveals the name, address or school of any child or young

person concerned in the proceedings or includes any particulars likely to lead to the

identification of any child or young person concerned in the proceedings; and

 no picture shall be published in any newspaper as being or including a picture of any child or

young person so concerned in the proceedings as aforesaid.

The restrictions may be lifted by the court:

 for the purpose of avoiding injustice to the child or young person or

 as respects a child or young person, who is charged with or has been convicted or a violent

offence,

A sexual offence, or an offence punishable in the case of a person aged 21 or over with

imprisonment for fourteen years or more and is unlawfully at large, it is necessary to dispense

with those requirements for the purpose of apprehending him and bringing him before a court or

returning him to the place in which he was in custody or in respect of a child who has been

convicted of an offence, in the public interest. Where a child is under 16, the court must (unless

it would be unreasonable) require a parent or guardian to attend court and where the child is

aged 16 to 18, the court may do so.
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8. Trial in the Crown Court

Generally, the same procedures apply in the Crown Court for juveniles as for adults.

There is no automatic restriction on reporting proceedings, unlike in the Youth Court, but the

court may direct that:

 no newspaper report of the proceedings shall reveal the name, address or school, or include any

particulars calculated to lead to the identification, of any child or young person concerned in the

proceedings, either as being the person by or against or in respect of whom the proceedings are

taken, or as being a witness therein; and/or

 no picture shall be published in any newspaper as being or including a picture of any child or

young person so concerned in the proceedings as aforesaid.

Where a child is under 16, the court must (unless it would be unreasonable) require a parent or

guardian to attend court and where the child is aged 16 to 18, the court may do so.

Paragraph II.30 of the Consolidated Criminal Practice Direction makes provision for the

adapting the procedures in the Crown Court where a juvenile is tried, to assist in their taking

part in the trial. A defendant under the age of 18 may give evidence by live link if:

 It would be in the interests of justice to do so

 The defendant's ability to participate effectively as a witness is compromised by his level of

intelligence or social functioning and that his ability to participate effectively would be

improved by giving evidence via a live link.

Topic : Drugs, Crime, And The Criminal Justice System

Topic Objective:

At the end of this topic student would be able to:

 Understand the Disorders Caused by drug Abuse
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 Identify the History of Substance Abuse

 Learn about Drug rehabilitation

 Comprehend the Cognitive Therapy of Substance Abuse

 Identify the Emotion Regulation, Mindfulness, and Substance Abuse

 Comprehend Substance abuse prevention

 Develop learning regarding the drug policy of USA

Definition/Overview:

Drug abuse: Comparison of the perceived harm for various psychoactive drugs from a poll

among medical psychiatrists specialized in addiction treatment.

Comparison of the perceived harm for various psychoactive drugs from a poll among medical

psychiatrists specialized in addiction treatment. Substance abuse is the overindulgence in and

dependence of a drug or other chemical leading to effects that are detrimental to the individual's

physical and mental health, or the welfare of others.

Key Points:

1. Disorders Caused by Drug Abuse

The disorder is characterized by a pattern of continued pathological use of a medication, non-

medically indicated drug or toxin, that results in repeated adverse social consequences related to

drug use, such as failure to meet work, family, or school obligations, interpersonal conflicts, or

legal problems. There are on-going debates as to the exact distinctions between substance abuse

and substance dependence, but current practice standard distinguishes between the two by

defining substance dependence in terms of physiological and behavioral symptoms of substance

use, and substance abuse in terms of the social consequences of substance use. Substance abuse

may lead to addiction or substance dependence. Medically, physiologic dependence requires the
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development of tolerance leading to withdrawal symptoms. Both abuse and dependence are

distinct from addiction which involves a compulsion to continue using the substance despite the

negative consequences, and may or may not involve chemical dependency. Dependence almost

always implies abuse, but abuse frequently occurs without dependence, particularly when an

individual first begins to abuse a substance. Dependence involves physiological processes while

substance abuse reflects a complex interaction between the individual, the abused substance and

society.

Substance abuse is sometimes used as a synonym for drug abuse, drug addiction, and chemical

dependency, but actually refers to the use of substances in a manner outside socio-cultural

conventions. All use of controlled drugs and all use of other drugs in a manner not dictated by

convention (e.g. according to physician's orders or societal norms) is abuse according to this

definition, however there is no universally accepted definition of substance abuse. The physical

harm for twenty drugs was compared in an article in the Lancet, with the results shown in the

diagram. Physical harm was assigned a value from 0 to 3 for acute harm, chronic harm and

intravenous harm. Shown is the mean physical harm. Not shown, but also evaluated, was the

social harm.

2. History of Substance Abuse

In the early 1950s, the first edition of the American Psychiatric Association's Diagnostic and

Statistical Manual of Mental Disorders grouped alcohol and drug abuse under Sociopathic

Personality Disturbances, which were thought to be symptoms of deeper psychological disorders

or moral weakness. The third edition,in the 1980s, was the first to recognize substance abuse

(including drug abuse) and substance dependence as conditions separate from substance abuse

alone, bringing in social and cultural factors. The definition of dependence emphasised tolerance

to drugs, and withdrawal from them as key components to diagnosis, whereas abuse was defined

as "problematic use with social or occupational impairment" but without withdrawal or

tolerance.

In 1987 the DSM-IIIR category "psychoactive substance abuse", which includes former

concepts of drug abuse is defined as "a maladaptive pattern of use indicated by...continued use
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despite knowledge of having a persistent or recurrent social, occupational, psychological or

physical problem that is caused or exacerbated by the use (or by) recurrent use in situations in

which it is physically hazardous". It is a residual category, with dependence taking precedence

when applicable. It was the first definition to give equal weight to behavioural and physiological

factors in diagnosis. By 1988, the DSM-IV defines substance dependence as "a syndrome

involving compulsive use, with or without tolerance and withdrawal"; whereas substance abuse

is "problematic use without compulsive use, significant tolerance, or withdrawal". Substance

abuse can be harmful to your health and may even be deadly in certain scenarios.

3. Drug rehabilitation

Drug rehabilitation (often drug rehab or just rehab) is an umbrella term for the processes of

medical and/or psychotherapeutic treatment, for dependency on psychoactive substances such as

alcohol, prescription drugs, and so-called street drugs such as cocaine, heroin or amphetamines.

The general intent is to enable the patient to cease substance abuse, in order to avoid the

psychological, legal, financial, social, and physical consequences that can be caused, especially

by extreme abuse. Traditional addiction treatment is based primarily on counseling. However,

recent discoveries have shown those suffering from addiction often have chemical imbalances

that make the recovery process more difficult. Often, these imbalances may be corrected

through improved diet, nutritional supplements and leading a healthy lifestyle. Some of the

more innovative centers are now offering a "Biochemical Restoration" process to supplement

the counselings portion of treatment.

Psychoanalysis, a psychotherapeutic approach to behavior change developed by Sigmund Freud

and modified by his followers, has also offered an explanation of substance abuse. This

orientation suggests the main cause of the addiction syndrome is the unconscious need to

entertain and to enact various kinds of homosexual and perverse fantasies, and at the same time

to avoid taking responsibility for this. It is hypothesized specific drugs facilitate specific

fantasies and using drugs is considered to be a displacement from, and a concomitant of, the

compulsion to masturbate while entertaining homosexual and perverse fantasies. The addiction

syndrome is also hypothesized to be associated with life trajectories that have occurred within

the context of traumatogenic processes, the phases of which include social, cultural and political

factors, encapsulation, traumatophilia, and masturbation as a form of self-soothing. Such an
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approach lies in stark contrast to the approaches of social cognitive theory to addictionand

indeed, to behavior in generalwhich holds human beings regulate and control their own

environmental and cognitive environments, and are not merely driven by internal, driving

impulses. Additionally, homosexual content is not implicated as a necessary feature in

addiction.

4. Cognitive Therapy of Substance Abuse

An additional cognitively-based model of substance abuse recovery has been offered by Aaron

Beck, the father of cognitive therapy and championed in his 1993 book, Cognitive Therapy of

Substance Abuse. This therapy rests upon the assumption addicted individuals possess core

beliefs, often not accessible to immediate consciousness (unless the patient is also depressed).

These core beliefs, such as I am undesirable, activate a system of addictive beliefs that result in

imagined anticipatory benefits of substance use and, consequentially, craving. Once craving has

been activated, permissive beliefs (I can handle getting high just this one more time) are

facilitated. Once a permissive set of beliefs have been activated, then the individual will activate

drug-seeking and drug-ingesting behaviors. The cognitive therapists job is to uncover this

underlying system of beliefs, analyze it with the patient, and thereby demonstrate its

dysfunctionality. As with any cognitive-behavioral therapy, homework assignments and

behavioral exercises serve to solidify what is learned and discussed during treatment.

5. Emotion Regulation, Mindfulness, and Substance Abuse

A growing literature is demonstrating the importance of emotion regulation in the treatment of

substance abuse. For the sake of conceptual uniformity, this section uses the tobacco cessation

as the chief example; however, since nicotine and other psychoactive substances such as cocaine

activate similar psychopharmacological pathways, an emotion regulation approach may be

similarly applicable to a wider array of substances of abuse. Proposed models of affect-driven

tobacco use have focused on negative reinforcement as the primary driving force for addiction;

according to such theories, tobacco is used because it helps one escape from the undesirable

effects of nicotine withdrawal or other negative moods. Currently, research is being conducted

to determine the efficacy of mindfulness based approaches to smoking cessation, in which

patients are encouraged to identify and recognize their negative emotional states and prevent the

maladaptive, impulsive/compulsive responses they have developed to deal with them (such as
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cigarette smoking or other substance use).

6. Substance abuse prevention

Substance abuse prevention also referred to as drug abuse prevention and drug use prevention is

a process that attempts to deter the onset of substance use or limit the development of problems

associated with using psychoactive substances. Substance abuse prevention efforts typically

focus on minors children and teens. Substances typically targeted by preventive efforts include

alcohol (including binge drinking, drunkenness, and driving under the influence), tobacco

(including cigarettes and various forms of smokeless tobacco), marijuana, inhalants (volatile

solvents including among other things glue, gasoline, aerosols, ether, fumes from white out and

marking pens), cocaine (including crack cocaine), methamphetamines, steroids, club drugs (such

as Ecstacy), and opioids. Of these, substance abuse prevention typically focuses on alcohol,

tobacco, and marijuana based on gateway drug theory which proposes that these three

substances are typically used first and may ultimately lead to the use of "hard drugs" like

cocaine or heroin.

7. Drug policy of the United States

The drug policy of the United States is currently well represented by the declaration of a War on

Drugs by President Richard Nixon in June 1971. The "war" has been continued by every one of

his successors to date. Indeed, drug policy has changed little in this time. President Nixon

created the Drug Enforcement Agency in 1973 to focus the enforcement of the Controlled

Substances Act (passed by congress in 1971). Drug possession is the crime of having one or

more illegal drugs in one's possession, either for personal use, distribution, sale or otherwise.

Illegal drugs fall into different categories and sentences vary depending on the amount, type of

drug, circumstances, and jurisdiction. In the U.S., the penalty for illegal drug possession and

sale can vary from a small fine to a prison sentence. In some states, marijuana possession is

considered to be a petty offense, with the penalty being comparable to that of a speeding

violation. In some municipalities, possessing a small quantity of marijuana in one's own home is

not even punishable at all. Generally, however, drug possession is an arrestable offense,

although first-time offenders rarely serve jail time. In addition to prison or jail, federal law

provides for the deportation of many non-citizens convicted of drug offenses. Federal and state
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policies also impose collateral consequences on those convicted of drug offenses, such as denial

of public benefits or licenses, that that are not applicable to those convicted of other types of

crime. These policies have since been linked to prison overcrowding. In 1996, 59.6% of

prisoners were drug-related criminals. U.S. population grew by about +25% from 1980 to 2000.

In that same 20 year time period, U.S. prison population tripled. To make room in prison for

incoming drug users and dealers, some inmates, including violent criminals, have their

sentences shortened or are paroled early.
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