
“Intellectual property”.

In Section 1 of this course you will cover these topics:
Patent Basics

The U.S. Patent Application

The International Patent

Topic : Patent Basics

Topic Objective:

At the end of this topic student would be able to:

 Understand the concept of Patent law

 Learn about the various types of patents

 Learn about utility patents

Definition/Overview:

Patent: A patent is a set of exclusive rights granted by a state to an inventor or his assignee

for a fixed period of time in exchange for a disclosure of an invention.

The procedure for granting patents, the requirements placed on the patentee and the extent of

the exclusive rights vary widely between countries according to national laws and

international agreements. Typically, however, a patent application must include one or more

claims defining the invention which must be new, inventive, and useful or industrially

applicable. In many countries, certain subject areas are excluded from patents, such as

business methods and mental acts. The exclusive right granted to a patentee in most countries

is the right to prevent or exclude others from making, using, selling, offering to sell or

importing the invention.

Key Points:

1. Overview

The term patent usually refers to a right granted to anyone who invents or discovers any new

and useful process, machine, article of manufacture, or composition of matter, or any new

www.bsscommunitycollege.in   www.bssnewgeneration.in  www.bsslifeskillscollege.in

1
www.onlineeducation.bharatsevaksamaj.net        www.bssskillmission.in

WWW.BSSVE.IN



and useful improvement thereof. The additional qualification utility patents is used in

countries such as the United States to distinguish them from other types of patents but should

not be confused with utility models granted by other countries. Examples of particular species

of patents for inventions include biological patents, business method patents, chemical

patents and software patents. Some other types of intellectual property rights are referred to

as patents in some jurisdictions: industrial design rights are called design patents in some

jurisdictions (they protect the visual design of objects that are not purely utilitarian), plant

breeders' rights are sometimes called plant patents, and utility models or Gebrauchsmuster are

sometimes called petty patents or innovation patents. This article relates primarily to the

patent for an invention, although so-called petty patents and utility models may also be

granted for inventions.

Certain grants made by the monarch in pursuance of the royal prerogative were sometimes

called letters patent, which was a government notice to the public of a grant of an exclusive

right to ownership and possession. These were often grants of a patent-like monopoly and

predate the modern British origins of the patent system. For other uses of the term patent,

which were land grants by early state governments in the USA. This reflects the original

meaning of letters patent that had a broader scope than current usage.

2. Types of Patents

Patents come in all shapes and sizes. The three basic types are Utility, Design, and Plant

Patents. You select the type of patent application you will file based on the type of invention

you are seeking protection for. You may also choose between a regular, no provisional

application and a provisional. The provisional application will provide you with patent

pending protection. However, it is only an interim application. A regular, no provisional

application must be filed within 12 months of filing the provisional application.

3. Utility patent

In United States patent law, utility is a patentability requirement. Today, the utility

requirement is the lowest bar and is easily met. Largely utility is used to prevent the patenting

of inoperative devices such as perpetual motion machines. Utility is required by the patent

law: 35 U.S.C. 101, "inventions patentable", and 35 U.S.C. 112, "specification". There are

three types of utility:
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 General utility is the requirement of functionality.

 Specific utility is the requirement that the invention actually perform the function.

4. Moral, or beneficial

Utility requires that the invention not "poison, promote debauchery, facilitate private

assassination". The patent examiners guidelines require that a patent application express a

specific, credible, and substantial utility. Rejection by an examiner usually requires

documentary evidence establishing a prima facie showing of no specific and substantial

credible utility. European patent law does not consider utility as a patentability criterion.

Instead, it requires that to be patentable an invention must have industrial applicability.

5. Design Patent

A US design patent covers the ornamental design of an object having practical utility. An

object with a design that is substantially similar to the design claimed in a design patent

cannot be made, used, copied or imported into the United States. The copying does not have

to be exact in order for the patent to be infringed. It only has to be substantially similar.

6. Effects

A patent is not a right to practice or use the invention. Rather, a patent provides the right to

exclude others from making, using, selling, offering for sale, or importing the patented

invention for the term of the patent, which is usually 20 years from the filing date subject to

the payment of maintenance fees. A patent is, in effect, a limited property right that the

government offers to inventors in exchange for their agreement to share the details of their

inventions with the public. Like any other property right, it may be sold, licensed, mortgaged,

assigned or transferred, given away, or simply abandoned.

The rights conveyed by a patent vary country-by-country. For example, in the United States,

a patent covers research, except "purely philosophical" inquiry. A U.S. patent is infringed by

any "making" of the invention, even a making that goes toward development of a new

invention which may itself become subject of a patent. A patent being an exclusionary right

does not, however, necessarily give the owner of the patent the right to exploit the patent. For

example, many inventions are improvements of prior inventions which may still be covered

by someone else's patent. If an inventor takes an existing, patented mouse trap design, adds a

new feature to make an improved mouse trap, and obtains a patent on the improvement, he or
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she can only legally build his or her improved mouse trap with permission from the patent

holder of the original mouse trap, assuming the original patent is still in force. On the other

hand, the owner of the improved mouse trap can exclude the original patent owner from using

the improvement.

Some countries have "working provisions" which require that the invention be exploited in

the jurisdiction it covers. Consequences of not working an invention vary from one country to

another, ranging from revocation of the patent rights to the awarding of a compulsory license

awarded by the courts to a party wishing to exploit a patented invention. The patentee has the

opportunity to challenge the revocation or license, but is usually required to provide evidence

that the reasonable requirements of the public have been met by the working of invention.

7. Enforcement

Patents can generally only be enforced through civil lawsuits (for example, for a U.S. patent,

by an action for patent infringement in a United States federal court), although some

countries (such as France and Austria) have criminal penalties for wanton infringement.

Typically, the patent owner will seek monetary compensation for past infringement, and will

seek an injunction prohibiting the defendant from engaging in future acts of infringement. In

order to prove infringement, the patent owner must establish that the accused infringer

practices all of the requirements of at least one of the claims of the patent (noting that in

many jurisdictions the scope of the patent may not be limited to what is literally stated in the

claims, for example due to the "doctrine of equivalents").

An important limitation on the ability of a patent owner to successfully assert the patent in

civil litigation is the accused infringer's right to challenge the validity of that patent. Civil

courts hearing patent cases can and often do declare patents invalid. The grounds on which a

patent can be found invalid are set out in the relevant patent legislation and vary between

countries. Often, the grounds are a sub-set of the requirements for patentability in the relevant

country. Whilst an infringer is generally free to rely on any available ground of invalidity

(such as a prior publication, for example), some countries have sanctions to prevent the same

validity questions being relitigated. An example is the UK Certificate of contested validity.

The vast majority of patent rights, however, is not determined through litigation, but is

resolved privately through patent licensing. Patent licensing agreements are effectively

contracts in which the patent owner (the licensor) agrees not to sue the licensee for

infringement of the licensor's patent rights, usually in return for a royalty or other payment. It

is common for companies engaged in complex technical fields to enter into dozens of license
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agreements associated with the production of a single product. Moreover, it is equally

common for competitors in such fields to license patents to each other under cross-licensing

agreements in order to gain access to each other's patents. The United Nations Statistics

Division reports that the United States was the top market for patents in force in 2000 closely

followed by the EU and Japan.

8. Ownership

In most countries, both natural persons and corporate entities may apply for a patent. In the

United States, however, only the inventor(s) may apply for a patent although it may be

assigned to a corporate entity subsequently and inventors may be required to assign

inventions to their employers under the contract of employment. In most European countries,

ownership of an invention may pass from the inventor to their employer by rule of law if the

invention was made in the course of the inventor's normal employment duties. The inventors,

their successors or their assignees become the proprietors of the patent when and if it is

granted. If a patent is granted to more than one proprietor, the laws of the country in question

and any agreement between the proprietors may affect the extent to which each proprietor can

exploit the patent. For example, in some countries, each proprietor may freely license or

assign their rights in the patent to another person while the law in other countries prohibits

such actions without the permission of the other proprietor(s). The ability to assign ownership

rights increases the liquidity of a patent as property. Inventors can obtain patents and then sell

them to third parties. The third parties then own the patents and have the same rights to

prevent others from exploiting the claimed inventions, as if they had originally made the

inventions themselves.

9. Governing laws

The grant and enforcement of patents are governed by national laws, and also by international

treaties, where those treaties have been given effect in national laws. Patents are, therefore,

territorial in nature. Commonly, a nation forms a patent office with responsibility for

operating that nation's patent system, within the relevant patent laws. The patent office

generally has responsibility for the grant of patents, with infringement being the remit of

national courts. There is a trend towards global harmonization of patent laws, with the World

Trade Organization (WTO) being particularly active in this area. The TRIPs Agreement has

been largely successful in providing a forum for nations to agree on an aligned set of patent

laws. Conformity with the TRIPs agreement is a requirement of admission to the WTO and

so compliance is seen by many nations as important. This has also led to many developing
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nations, which may historically have developed different laws to aid their development,

enforcing patents laws in line with global practice.

A key international convention relating to patents is the Paris Convention for the Protection

of Industrial Property, initially signed in 1883. The Paris Convention sets out a range of basic

rules relating to patents, and although the convention does not have direct legal effect in all

national jurisdictions, the principles of the convention are incorporated into all notable

current patent systems. The most significant aspect of the convention is the provision of the

right to claim priority: filing an application in any one member state of the Paris Convention

preserves the right for one year to file in any other member state, and receive the benefit of

the original filing date. Because the right to a patent is intensely date-driven, this right is

fundamental to modern patent usage.

The authority for patent statutes in different countries varies. In the United States, the

Constitution empowers Congress to make laws to "promote the Progress of Science and

useful Arts..." The laws Congress passed are codified in Title 35 of the United States Code

and created the United States Patent and Trademark Office. In the UK, substantive patent law

is contained in the Patents Act 1977 as amended. In addition, there are international treaty

procedures, such as the procedures under the European Patent Convention (EPC)

[administered by the European Patent Organization (EPOrg)], and the Patent Cooperation

Treaty (PCT) (administered by WIPO and covering 137 countries), that centralize some

portion of the filing and examination procedure. Similar arrangements exist among the

member states of ARIPO, OAPI, the analogous treaties among African countries.

10. Application and prosecution

A patent is requested by filing a written application at the relevant patent office. The

application contains a description of how to make and use the invention that must provide

sufficient detail for a person skilled in the art (i.e., the relevant area of technology) to make

and use the invention. In some countries there are requirements for providing specific

information such as the usefulness of the invention, the best mode of performing the

invention known to the inventor, or the technical problem or problems solved by the

invention. Drawings illustrating the invention may also be provided. The application also

includes one or more claims, although it is not always a requirement to submit these when

first filing the application. The claims set out what the applicant is seeking to protect in that

they define what the patent owner has a right to exclude others from making, using, or

selling, as the case may be. In other words, the claims define what a patent covers or the

"scope of protection". For a patent to be granted, that is to take legal effect in a particular
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country, the patent application must meet the patentability requirements of that country. Most

patent offices examine the application for compliance with these requirements. If the

application does not comply, objections are communicated to the applicant or their patent

agent or attorney and one or more opportunities to respond to the objections to bring the

application into compliance are usually provided.

Once granted the patent is subject in most countries to renewal fees to keep the patent in

force. These fees are generally payable on a yearly basis, although the US is a notable

exception.

11. Rationale

There are four primary incentives embodied in the patent system: to invent in the first place;

to disclose the invention once made; to invest the sums necessary to experiment, produce and

market the invention; and to design around and improve upon earlier patents.

 Patents provide incentives for economically efficient research and development (R&D).

Many large modern corporations have annual R&D budgets of hundreds of millions or even

billions of dollars. Without patents, R&D spending would be significantly less or eliminated

altogether, limiting the possibility of technological advances or breakthroughs. Corporations

would be much more conservative about the R&D investments they made, as third parties

would be free to exploit any developments. This second justification is closely related to the

basic ideas underlying traditional property rights.

 In accordance with the original definition of the term "patent," patents facilitate and

encourage disclosure of innovations into the public domain for the common good. If

inventors did not have the legal protection of patents, in many cases, they would prefer or

tend to keep their inventions secret. Awarding patents generally makes the details of new

technology publicly available, for exploitation by anyone after the patent expires, or for

further improvement by other inventors. Furthermore, when a patent's term has expired, the

public record ensures that the patentee's idea is not lost to humanity.

 In many industries (especially those with high fixed costs and either low marginal costs or

low reverse engineering costs computer processors, software, and pharmaceuticals for

example), once an invention exists, the cost of commercialization (testing, tooling up a

factory, developing a market, etc.) is far more than the initial conception cost. (For example,

the internal "rule of thumb" at several computer companies in the 1980s was that post-R&D

costs were 7-to-1). Unless there is some way to prevent copies from competing at the

marginal cost of production, companies will not make that productization investment One
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effect of modern patent usage is that a small-time inventor can use the exclusive right status

to become a licensor. This allows the inventor to accumulate capital from licensing the

invention and may allow innovation to occur because he or she may choose to not manage a

manufacturing buildup for the invention. Thus the inventor's time and energy can be spent on

pure innovation, allowing others to concentrate on manufacturability.

Topic : The U.S. Patent Application

Topic Objective:

At the end of this topic student would be able to:

 Understand the meaning of Grants

 Learn about the types of applications

 Understand Standard applications

 Learn about Continuation applications

Definition/Overview:

Patent Application: A patent application is a request pending at a patent office for the grant

of a patent for the invention described and claimed by that application. An application

consists of a description of the invention (the patent specification), together with official

forms and correspondence relating to the application. The term patent application is also used

to refer to the process of applying for a patent, or to the patent specification itself.

Key Points:

1. Grants

In order to obtain the grant of a patent, a person, either legal or natural, must file an

application at a patent office with jurisdiction to grant a patent in the geographic area over

which coverage is required. This will often be a national patent office but could be a regional

body, such as the European Patent Office. Once the patent specification complies with the

laws of the office concerned, a patent may be granted for the invention described and claimed

by the specification.
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The process of "negotiating" or "arguing" with a patent office for the grant of a patent, and

interaction with a patent office with regard to a patent after its grant is known as patent

prosecution. Patent prosecution is distinct from patent litigation which relates to legal

proceedings for infringement of a patent after it is granted.

2. Types of applications

Patent offices may define a number of types of applications, each offering different benefits

and being useful in different situations. Each office utilizes different names for the types of

applications, but the general groups are detailed below. Within each group there are specific

type of applications, such as utility patents, plant patents, and design patents, each of which

can have their own substantive and procedural rules.

3. Standard application

A standard patent application is a patent application containing all of the necessary parts (e.g.

a written description of the invention and claims) that are required for the grant of a patent. A

standard patent may or may not result in the grant of a patent depending upon the outcome of

an examination by the patent office it is filed in. In the U.S., a standard patent application is

referred to as a "non-provisional" application.

4. Provisional applications

Provisional patent applications can be filed at many patent offices, such as the USPTO in the

United States of America. A provisional application provides the opportunity to place an

application on file to obtain a filing date (thereby securing a priority date), but without the

expense and complexity of a standard patent application. The disclosure in a provisional

application may, within a limited time (one year in the US), be incorporated into a standard

patent application if a patent is to be pursued. Otherwise, the provisional application expires.

No enforceable rights can be obtained solely through the filing of a provisional application.

5. Continuation applications

In certain offices a patent application can be filed as a continuation of a previous application.

Such an application is a convenient method of including material from a previous application

in a new application when the priority year has expired and further refinement is needed.
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Various types of continuation application are possible, such as continuation and continuation-

in-part.

6. Divisional applications

A divisional application is one which has been "divided" from an existing application. A

divisional application can only contain subject matter in the application from which it is

divided (its parent), but retains the filing and priority date of that parent. A divisional

application is useful if a unity of invention objection is issued, in which case the second (and

third, fourth, etc) inventions can be protected in divisional applications.

7. Application preparation, filing and prosecution

The process of obtaining the grant of a patent begins with the preparation of a specification

describing the invention. That specification is filed at a patent office for examination and

ultimately a patent for the invention described in the application is either granted or refused.

8. Patent specification

A patent specification is a document describing the invention for which a patent is sought and

setting out the scope of the protection of the patent. As such, a specification generally

contains a section detailing the background and overview of the invention, a description of

the invention and embodiments of the invention and claims, which set out the scope of the

protection. A specification may include figures to aid the description of the invention, gene

sequences and references to biological deposits, or computer code, depending upon the

subject matter of the application. Most patent offices also require that the application includes

an abstract which provides a summary of the invention to aid searching. A title must also

generally be provided for the application. Each patent office has rules relating to the form of

the specification, defining such things as paper size, font, layout, section ordering and

headings. Such requirements vary between offices. A description cannot generally be

modified once it is filed (with narrow exceptions), so it is important to have it done correctly

the first time.
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9. Claims

The claims of a patent specification define the scope of protection of a patent granted by the

patent. The claims describe the invention in a specific legal style, setting out the essential

features of the invention in a manner to clearly define what will infringe the patent. Claims

are often amended during prosecution to narrow or expand their scope.

The claims may contain one or more hierarchical sets of claims, each having one or more

main, independent claim setting out the broadest protection, and a number of dependent

claims which narrow that protection by defining more specific features of the invention.

In the U.S., claims can be amended after a patent is granted, but their scope cannot be

broadened beyond what was originally disclosed in the specification. No claim broadening is

allowed more than two years after the patent issues.

10. Filing date

The filing date of an application is important as it sets a cutoff date after which any public

disclosures will not form prior art (but the priority date must also be considered), and also

because, in most jurisdictions (notably, not the USA) the right to a patent for an invention lies

with the first person to file an application for protection of that invention. It is therefore

generally beneficial to file an application as soon as possible.

In order to obtain a filing date the documents filed must comply with the regulations of the

patent office in which it was filed. A full specification complying with all rules may not be

required to obtain a filing date, for example in the United Kingdom, claims and an abstract

are not required to obtain a filing date, but can be added later. However, no subject matter can

be added to an application after the filing date and so it is vital that an application discloses

all material relevant to the application at the time of filing. If the requirements for the award

of a filing date are not met, the Patent Office will notify the Applicant of the deficiencies.

Depending upon the law of the patent office in question, correction may be possible without

moving the filing date, or the application may be awarded a filing date adjusted to the date on

which the requirements are completed.
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11. Priority claim

A patent application may make a claim to priority from another previously filed application,

in order to take advantage of the filing date of information disclosed in that earlier

application. Claiming priority is desirable because the earlier effective filing date reduces the

number of prior art disclosures, increasing the likelihood of obtaining a patent. The priority

system is principally useful in filing patent applications in many countries, as the cost of the

filings can be delayed by up to a year, without any of the applications made earlier for the

same invention counting against later applications. The rules relating to priority claims are

derived from the Paris Convention for the Protection of Industrial Property and countries

which provide a priority system in conformity with the Paris convention are said to be

convention countries. These should not be confused with the rules under the Patent

Cooperation Treaty (PCT), outlined above.

12. Security issues

Many national patent offices require that security clearance is given prior to the filing of a

patent application in foreign countries. Such clearance is intended to protect national security

by preventing the spread and publication of technologies related to (amongst others) warfare

or nuclear arms. The rules vary between patent offices, but in general all applications filed

are reviewed and if they contain any relevant material, a secrecy order may be imposed. That

order may prevent the publication of the application, and/or the foreign filing of patents

relating to the invention. Should it be desired to file an application in a country other than an

inventor's country of residence, it may be necessary to obtain a foreign filing license from the

inventor's national patent office to permit filing abroad. Some offices, such as the USPTO,

may grant an automatic license after a specified time (e.g., 6 months), if a secrecy order is not

issued in that time. Anyone working on government contracts involving national security

technologies would be well advised to carefully coordinate patent applications with the

relevant agencies. Similarly, patent applicants should be aware of the arms export-control

laws that may restrict the types of technical information that can be disclosed to any foreign

nationals.
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13. Publication

Patent applications are generally published 18 months after the earliest priority date of the

application. Prior to that publication the application is confidential to the patent office. After

publication, depending upon local rules, certain parts of the application file may remain

confidential, but it is common for all communications between an Applicant (or his agent)

and the patent office to be publicly available.

The publication of a patent application marks the date at which it is publicly available and

therefore at which it forms full prior art for other patent applications worldwide.

14. Patent pending

Patent pending is a term used to describe an alleged invention that is the subject of a patent

application. The term may be used to mark products containing the invention to draw

competitor's attention to the fact that they may be infringing a patent if the product is copied

after the patent is granted. The rules relating to the use of the term to mark products vary

between patent offices, as do the benefits of such marking. In general, it is permissible to

apply the term patent pending to a product if there is, in fact, a patent pending for any

invention implemented in the product.

15. Patentable subject matter

Patents are granted for the protection of an invention, but while an invention may occur in

any field, patent laws have restrictions on the areas in which patents can be granted. These

are known as exclusions from patentability. In the USA the scope of patentable subject is

significantly larger than in, for example, Europe, where there are exclusions for such things

as computer software and methods of performing mental acts. The subject of what should be

patentable is highly contentious, in particular whether software and business methods should

be patentable.

16. Search and examination

After filing, either systematically or, in some jurisdictions, upon request, a search is carried

out for the patent application. The function of the search is to reveal prior art which may be

relevant to the patentability of the alleged invention (that is, relevant to what is claimed, the
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"claimed subject-matter"). The search report is published, generally with the application 18

months after the priority date of the application, and as such is a public document. The search

report is useful to the applicant to determine whether the application should be pursued or if

there is prior art that prevents the grant of a useful patent, in which case the application may

be abandoned before incurring further expense. The search report is also useful for the public

and the competitors to enable them to gain an idea of the scope of any protection that might

be granted based on the pending patent application. Some jurisdictions, for example the USA,

do not conduct a separate search, but rather search and examination are combined. In that

case, a separate search report is not issued and it is not until the application is examined that

the applicant is informed of prior art that the patent office examiner considers relevant.

Examination is the process of ensuring an application complies with the requirements of the

relevant patent laws. Examination is generally an iterative process, in which the patent office

writes to the applicant notifying him/her of its objections to which the applicant responds

with arguments and/or amendments to overcome the objections. Amendments and arguments

may then be accepted or rejected, triggering further response, and so forth, until a patent is

issued or the application is abandoned.

17. Issue or grant

Once the patent application complies with the requirements of the relevant Patent Office, a

patent will be granted further official fees, and in some regional patent systems, such as the

European patent system, translations of the application into the official languages of the states

in which protection is desired must be filed to validate the patent.

The date of issue effectively terminates prosecution of a specific application, after which

continuing applications cannot be filed, and establishes the date upon which infringement

may be charged. Furthermore, an issue date for a USA application filed prior to 1995 also

factors into the term of the patent, whereas the term of later filings is determined solely by the

filing date.

18. Post-issue or grant

Many jurisdictions require periodic payment of maintenance fees in order to retain the

validity of a patent after it is issued and during its term. Failure to timely pay the fees results

in loss of the patent's protection. The validity of an issued patent may also be subject to post-
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issue challenges of various types, some of which may cause the patent office to re-examine

the application.

Topic : The International Patent

Topic Objective:

At the end of this topic student would be able to:

 Learn about Patents

 Understand about Filing

 Develop learning regarding about Search

 Understand about National and regional phase

Definition/Overview:

The International Patent: The International Patent Classification (IPC) is a hierarchical

patent classification system created under the Strasbourg Agreement (1971) and updated on a

regular basis by a Committee of Experts, consisting of representatives of the Contracting

States of that Agreement with observers from other organizations, such as the European

Patent Office. The Strasbourg Agreement is one of a number of treaties administered by the

World Intellectual Property Organization (WIPO).

Key Points:

1. Introduction to Patents

The Patent Cooperation Treaty (PCT) is an international patent law treaty, concluded in 1970.

It provides a unified procedure for filing patent applications to protect inventions in each of

its Contracting States (see Accession section below for current membership information). A

patent application filed under the PCT is called an international application or PCT

application. A single filing of an international application is made with a Receiving Office

(RO) in one language. It then results in a search performed by an International Searching

Authority (ISA), accompanied with a written opinion regarding the patentability of the

invention which is the subject of the application. It is optionally followed by a preliminary

examination, performed by an International Preliminary Examining Authority (IPEA).

Finally, the examination (if provided by national law) and grant procedures are handled by
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the relevant national or regional authorities. The PCT does not lead to the grant of an

"international patent", which does not exist. The States party to the PCT, i.e. the Contracting

States, constitutes the International Patent Cooperation Union.

2. History

The Washington Diplomatic Conference on the Patent Cooperation Treaty took place from

May 25 to June 19, 1970. The Patent Cooperation Treaty was signed in Washington at the

very end of the conference, i.e., on June 19, 1970. The Treaty entered into force on January

24, 1978 initially with 18 Contracting States. The first international applications were filed on

June 1, 1978. The Treaty was subsequently amended in 1979, and modified in 1984 and

2001.

3. Accession

Any Contracting State to the Paris Convention for the Protection of Industrial Property can

become a member of the PCT. A majority of the world's countries are signatories to the PCT,

including all of the major industrialized countries (with a few exceptions, including

Argentina and Taiwan). As of March 7, 2009, there were 141 Contracting States to the PCT.

Chile and Peru became the 140th and 141th Contracting States on 2 March and 6 March 2009

respectively. The PCT will enter into force for these two States on 2 June and 6 June 2009

respectively.

4. Procedure

The main advantages of the PCT procedure, also referred to as the international procedure,

are the possibility to delay as much as possible the national or regional procedures, and the

respective fees and translation costs, and the unified filing procedure. An international patent

application (also called PCT application, as mentioned above) has two phases: The first phase

is the international phase in which patent protection is pending under a single patent

application filed with the patent office of a contracting state of the PCT. The second phase is

the national and regional phase which follows the international phase in which rights are

continued by filing necessary documents with the patent offices of separate contracting states

of the PCT. A PCT application, as such, is not an actual request that a patent be granted, and

it is not converted into one unless and until it enters the "national phase".

5. Filing

The first step of the procedure consists in filing an international (patent) application with a

suitable patent office, called a Receiving Office (RO). This application is usually called an

www.bsscommunitycollege.in   www.bssnewgeneration.in  www.bsslifeskillscollege.in

16
www.onlineeducation.bharatsevaksamaj.net        www.bssskillmission.in

WWW.BSSVE.IN



international application or simply a PCT application since it does not result in an

international patent nor in a PCT patent (both of which do not exist). The international

application needs to be filed in one language only (though translations may still be required

for international search and international publication, depending on the language of filing and

the International Searching Authority to be used). At least one applicant (either a physical or

legal person) must be a national or resident of a Contracting State to the PCT, otherwise no

international filing date is accorded. In most member states, the applicant or at least one of

the applicants of the application is required to be a national or resident of the state of the

receiving office where the application is filed. Applicants from any contracting state may file

an international patent application at the International Bureau in Geneva. Upon filing the

international application, all Contracting States are automatically designated. Subject to

reservations made by any Contracting State, an international patent application fulfilling the

requirements of the treaty and accorded an international filing date has the effect of a regular

national application in each designated State as of the international filing date, which date is

considered to be the actual filing date in each designated State. However, in some countries,

the prior effect of an international application filed outside such countries, may be different

than the prior effect of a local national application. For example, in the United States, an

international patent application filed outside the United States has a different prior art effect

than a direct US application.

6. Search

A search or international search is then made by an authorized International Searching

Authority (ISA) to find the most relevant prior art documents regarding the claimed subject-

matter. This results in an International Search Report (ISR), together with a written opinion

regarding patentability. The ISR is normally provided by the ISA to the applicant 9 months

after filing of the application in the event of a first filing and 16 months after the priority date

in the event of a subsequent filing (i.e., claiming the priority of a first filing).

The ISR is published together with the international application (or as soon as possible

afterwards). The written opinion is initially confidential, but unless it is superseded by an

International Preliminary Examination Report (see optional examination, below) it is made

available in the form of an "international preliminary report on patentability (Chapter I of the

Patent Cooperation Treaty)" (commonly abbreviated "IPRP Chapter I") 30 months after the

filing date or the priority date if any. If the ISR and/or IPRP are not in English, they are

translated into English for publication. The international search report can help the applicant

to decide whether it would be worth to go ahead and seek national protection what is called
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'entering the national phase' and if so, in how many countries, for each one of those will cost

the applicant money (including translation costs). A still further advantage is that many

national patent Offices will trust the international search report although the Patent

Cooperation Treaty does not oblige them to do so instead of searching the prior art

themselves; and so the applicant may be able to save quite a lot in search fees.

7. Publication

18 months after the filing date or the priority date if any, the international application is

published by the International Bureau (IB) of WIPO, based at Geneva, Switzerland, in one of

the ten "languages of publication": Arabic, Chinese, English, French, German, Japanese,

Korean, Portuguese, Russian, and Spanish. There is an exception to this general rule

however: if 18 months after the priority date, the international application only designates the

United States, then the application is not automatically published.

8. Optional examination

Afterwards, an international preliminary examination may optionally be requested

("demanded"). The "international examination" is achieved by an authorized International

Preliminary Examination Authority (IPEA). This results in an International Preliminary

Examining Report (IPER). Since 2004, the IPER now bears the title "international

preliminary report on patentability (Chapter II of the Patent Cooperation Treaty)" (commonly

abbreviated "IPRP Chapter II").

When an examination is demanded, the contracting states for which the examination is

demanded are called Elected Offices (under Chapter II), otherwise they are called Designated

Offices (under Chapter I). The election of a contracting state correspondingly means electing

it when demanding (requesting) the examination.

9. Subject matter

The PCT does not make any specific provision concerning the types of invention which may

be the subject of an international application. Rules 39 and 67 permit International Searching

and Preliminary Examining Authorities not to carry out search and examination on certain

types of subject matter, such as scientific and mathematical theories, methods of doing

business and computer programs to the extent that the Authority is not equipped to carry out a

search or international preliminary examination concerning such programs. However, while a

lack of international search may make national processing more difficult, Article 27(5) PCT

makes clear that this does not affect the issue of whether the invention is patentable under the

laws of the designated States: "Nothing in this Treaty and the Regulations is intended to be
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construed as prescribing anything that would limit the freedom of each Contracting State to

prescribe such substantive conditions of patentability as it desires. (...)"

10. National and regional phase

Finally, at 30 months from the filing date of the international application or from the earliest

priority date of the application if a priority is claimed, the international phase ends and the

international application enters in national and regional phase. However, any national law

may fix time limits which expire later than 30 months. For instance, it is possible to enter the

European regional phase at 31 months from the earliest priority date. National and regional

phases can also be started earlier on the express request of the applicant.

If the entry into national or regional phase is not performed within the prescribed time limit,

the international application generally ceases to have the effect of a national or regional

application.

In Section 2 of this course you will cover these topics:

Trademark Basics

The U.S. Trademark Application

The International Trademark Application

Topic : Trademark Basics

Topic Objective:

At the end of this topic the student will be able to:

 Understand about Registered Trade Mark

 Develop about Function of Trade Marks

 Understand about Fanciful marks

 Identify Arbitrary marks

 Comprehend the notion of Suggestive marks

 Learn about Descriptive marks

 Learn about Collective Trademark

Definition/Overview:

A trademark or trade mark or mark is a distinctive sign or indicator of some kind which is

used by an individual, business organization or other legal entity to identify uniquely the

source of its products and/or services to consumers, and to distinguish its products or services
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from those of other entities. A trademark is a type of intellectual property, and typically a

name, word, phrase, logo, symbol, design, image, or a combination of these elements. There

is also a range of non-conventional trademarks comprising marks which do not fall into these

standard categories.

Key Points:

1. Registered Trade Mark

The owner of a registered trademark may commence legal proceedings for trademark

infringement to prevent unauthorized use of that trademark. However, registration is not

required. The owner of a common law trademark may also file suit, but an unregistered mark

may be protectable only within the geographical area within which it has been used or in

geographical areas into which it may be reasonably expected to expand.

The term trademark is also used informally to refer to any distinguishing attribute by which

an individual is readily identified, such as the well known characteristics of celebrities. When

a trademark is used in relation to services rather than products, it may sometimes be called a

service mark, particularly in the United States.

2. Function of Trade Marks

The essential function of a trademark is to exclusively identify the commercial source or

origin of products or services, such that a trademark, properly called, indicates source or

serves as a badge of origin. The use of a trademark in this way is known as trademark use.

Certain exclusive rights attach to a registered mark, which can be enforced by way of an

action for trademark infringement, while unregistered trademark rights may be enforced

pursuant to the common law tort of passing off.

3. Fanciful marks

A fanciful / inherently distinctive trademark is prima facie registrable, and comprises an

entirely invented or "fanciful" sign. For example, "Kodak" had no meaning before it was

adopted and used as a trademark in relation to goods, whether photographic goods or

otherwise. Invented marks are neologisms which will not previously have been found in any

dictionary.
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4. Arbitrary marks

An arbitrary trademark is usually a common word which is used in a meaningless context

(e.g. "Apple" for computers). Such marks consist of words or images which have some

dictionary meaning before being adopted as trademarks, but which are used in connection

with products or services unrelated to that dictionary meaning. Arbitrary marks are also

immediately eligible for registration. Salty would be an arbitrary mark if it used in connection

with telephones, e.g. Salty Telephones, as the term "salt" has no particular connection with

such products.

5. Suggestive marks

A suggestive trademark tends to indicate the nature, quality, or a characteristic of the

products or services in relation to which it is used, but does not describe this characteristic,

and requires imagination on the part of the consumer to identify the characteristic. Suggestive

marks invoke the consumers perceptive imagination. An example of a suggestive mark is

Blu-ray, a new technology of high-capacity data storage.

6. Descriptive marks

A descriptive mark is a term with a dictionary meaning which is used in connection with

products or services directly related to that meaning. An example might be Salty used in

connection with saltine crackers or anchovies. Such terms are not registrable unless it can be

shown that distinctive character has been established in the term through extensive use in the

marketplace. Lektronic was famously refused protection by the USPTO on ground of being

descriptive for electronic goods.

7. Generic marks

A generic term is the common name for the products or services in connection with which it

is used, such as "salt" when used in connection with sodium chloride. A generic term is not

capable of serving the essential trademark function of distinguishing the products or services

of a business from the products or services of other businesses, and therefore cannot be

afforded any legal protection. This is because there has to be some term which may generally

be used by anyoneincluding other manufacturersto refer to a product without using some
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organization's proprietary trademark. Marks which become generic after losing distinctive

character are known as genericized trademarks.

8. Certification mark

A certification mark on a commercial product indicates five things:

 The existence of a legal follow-up or product certification agreement between the

manufacturer of a product and an organization with national accreditation for both testing and

certification,

 Legal evidence that the product was successfully tested in accordance with a nationally

accredited standard,

 Legal assurance the accredited certification organization has ensured that the item that was

successfully tested and is identical to that which is being offered for sale,

 Legal assurance that the successful test has resulted in a certification listing, which is

considered public information, which sets out the tolerances and conditions of use for the

certified product, to enable compliance with the law through listing and approval use and

compliance,

 Legal assurance that the manufacturer is being regularly audited by the certification

organization to ensure the maintenance of the original process standard that was employed in

the manufacture of the test specimen that passed the test. If the manufacturer should fail an

audit, all product that was certified, including labels of stock on hand, on construction sites,

with end-user customers and on distributor store shelves, can be mandated by the certification

organization in charge to be immediately removed, and can insist that all stakeholders be

informed that the de-listed product certification is no longer eligible for use in field

installations.

 On the part of the certifier, the label itself is a type of trademark whereby the manufacturer,

uses the mark to indicate eligibility of the products for use in field installations in accordance

with the requirements of the code, and/or the origin, material, mode of manufacture of

products, mode of performance of services, quality, accuracy of other characteristics of

products or services.
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9. Collective Trademark

A collective trade mark or collective mark is a trademark owned by an organization (such as

an association), whose members use them to identify themselves with a level of quality or

accuracy, geographical origin, or other characteristics set by the organization.

Collective trade marks are exceptions to the underlying principle of trade marks in that most

trade marks serve as "badges of origin" - they indicate the individual source of the goods or

services. A collective trade mark, however, can be used by a variety of traders, rather than

just one individual concern, provided that the trader belongs to the association. Collective

trade marks differ from certification marks. The main difference is that collective trade marks

may be used by particular members of the organization which owns them, while certification

marks may be used by anybody who complies with the standards defined by the owner of the

particular certification mark.

10. Trademark dilution

Trademark dilution is a trademark law concept permitting the owner of a famous trademark

to forbid others from using that mark in a way that would lessen its uniqueness. In most

cases, trademark dilution involves an unauthorized use of another's trademark on products

that do not compete with, and have little connection with, those of the trademark owner. For

example, a famous trademark used by one company to refer to hair care products might be

diluted if another company began using a similar mark to refer to breakfast cereals or spark

plugs.

Topic : The U.S. Trademark Application

Topic Objective:

At the end of this topic the student will be able to:

 Develop learning regarding Judging the likelihood of confusion

 Understand about Obtaining a trademark

 Develop learning regarding Representation

 Learn about Judging the likelihood of confusion

 Identify Obtaining a trademark
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Definition/Overview:

Trademarks were traditionally protected in the United States only under State common law,

growing out of the tort of unfair competition. In 1946, Congress passed the Lanham Act (15

U.S.C. 10511127) under its Commerce Clause power, which creates federal protection and

registration for trademarks, administered by the United States Patent and Trademark Office

("USPTO"). State law continues to add its own protection, complementing the federal

system.

Key Points:

1. Judging the likelihood of confusion

The scope of a trademark is determined by whether there is "likelihood of confusion" (note

that this is different from whether there has been any actual confusion), between that

trademark and another trademark in the minds of the consuming public. Likelihood of

confusion is generally determined by reviewing a set list of factors which, depending on the

judicial circuit, range from 7 to 13 in number. In the Federal Circuit, for example, these are

called the DuPont factors: We determine likelihood of confusion by focusing on the question

whether the purchasing public would mistakenly assume that the applicant's goods originate

from the same source as, or are associated with, the goods in the cited registrations. We make

that determination on a case-by-case basis, , aided by the application of the factors set out in

In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Those

factors are:

 The similarity or dissimilarity of the marks in their entireties as to appearance, sound,

connotation, and commercial impression.

 The similarity or dissimilarity and nature of the goods . . . described in an application or

registration or in connection with which a prior mark is in use.

 The similarity or dissimilarity of established, likely-to-continue trade channels.

 The conditions under which and buyers to whom sales are made, i.e. "impulse" vs. careful,

sophisticated purchasing.

 The fame of the prior mark . . . .

 The number and nature of similar marks in use on similar goods.

 The nature and extent of any actual confusion.
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 The length of time during and the conditions under which there has been concurrent use

without evidence of actual confusion.

 The variety of goods on which a mark is or is not used . . . .

 The market interface between the applicant and the owner of a prior mark . . . .

 The extent to which applicant has a right to exclude others from use of its mark on its goods.

 The extent of potential confusion . . . .

 Any other established fact probative of the effect of use.

2. Obtaining a trademark

A person or business entity acquires rights in a trademark either by using it in the normal

course of business (for example on a tag or label for merchandise being sold to the public) or

by filing an application for registration of the mark in the USPTO. An application for

registration may be based upon actual use in commerce or upon a bona fide intent to use

(ITU). An ITU application will not become a registration until documents evidencing actual

use of the mark in interstate commerce, which generally must be shown within a limited time

period. Infringing use can only be stopped with actual registration, not an ITU. The value of

ITU is in establishing prioritywho acquired the right to use the mark firstand so infringers are

on borrowed time pending that registration.

3. Representation

An individual may represent himself before the USPTO in attempting to register a trademark.

However, there are many pitfalls that can trap someone who is not experienced in trademark

prosecution matters. An experienced attorney who specializes in trademark registrations

typically will charge $800.00 to $1500.00 for preparing and filing an application for

trademark registration. If the application is initially rejected because the mark is deemed

descriptive or generic, then there will be additional fees for attempting to overcome such

rejections.

Recent developments in U.S. trademark law have included the adoption of the Federal

Trademark Dilution Act of 1995 ), and the 1999 Anti-Cybersquatting Consumer Protection

Act. Consistent with the limited nature of trademark protection and the free speech

guarantees of the First Amendment, U.S. law provides for a fair use defense to trademark

infringement comparable to that under copyright law. The two main categories of protected
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usage are nominativeusing the trademark to actually refer to the trademarked product or

trademark owner; and usage of the mark in its common sense, such as a descriptive word or

common and unoriginal symbol. For example, Pepsi advertisements may use Coca Cola's

trademark when making comparisons to Pepsi products. These uses are still subject to the

requirement that there be no consumer confusion as to source or sponsorship. Trademarks

may also be lawfully used in parodies, since in that case there is usually no likelihood of

confusion.

4. Registered marks versus common law marks

In the United States, a trademark which has been registered with the USPTO uses the symbol.

A business that does not actually register a trademark may instead use the common law

designation "TM" in superscript next to the mark. Using the "TM" mark does not actually

confer any legal rights in federal law, but it may nevertheless help a business acquire

secondary meaning concerning a specific mark.

5. Registered and non-registered trademarks are both eligible for protection under the

Lanham Act.

The advantage of having a registered mark is that after five years of unopposed use, the mark

becomes "incontestable". An incontestable mark cannot be attacked on the grounds that it is

merely descriptive (even if it is). This means that the defendant in a trademark infringement

suit cannot directly attack the plaintiff's mark, but must instead focus on showing a lack of a

likelihood of confusion. Even without incontestability, a registered mark has a presumption

of being a valid trademark, placing the burden on the defendant to attack the plaintiff's mark.

6. Trademark as a Tradition

Trademarks were traditionally protected in the United States only under State common law,

growing out of the tort of unfair competition. As early as 1791, Thomas Jefferson proposed

that the marks of sailcloth makers could be protected under the Commerce Clause, but it was

not until 1870 that Congress first attempted to establish a federal regime for the protection of

trademarks. This statute, purported to be an exercise of the Copyright Clause powers, was

struck down in the Trade-Mark Cases, leading Congress to finally create a successful act

under its Commerce Clause power in 1881. A major revision was enacted in 1905, and in

1946, Congress passed the Lanham Act (15 U.S.C. 10511127), which currently defines
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federal protection and registration for trademarks, administered by the United States Patent

and Trademark Office ("USPTO"). State law continues to add its own protection,

complementing the federal system.

7. Judging the likelihood of confusion

The scope of a trademark is determined by whether there is "likelihood of confusion" (note

that this is different from whether there has been any actualconfusion), between that

trademark and another trademark in the minds of the consuming public. Likelihood of

confusion is generally determined by reviewing a set list of factors which, depending on the

judicial circuit, range from 7 to 13 in number. In the Federal Circuit, for example, these are

called the DuPont factors:

We determine likelihood of confusion by focusing on the question whether the purchasing

public would mistakenly assume that the applicant's goods originate from the same source as,

or are associated with, the goods in the cited registrations. [citation]. We make that

determination on a case-by-case basis, [citation], aided by the application of the factors set

out in In re E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

Those factors are:

 The similarity or dissimilarity of the marks in their entireties as to appearance, sound,

connotation, and commercial impression.

 The similarity or dissimilarity and nature of the goods . . . described in an application or

registration or in connection with which a prior mark is in use.

 The similarity or dissimilarity of established, likely-to-continue trade channels.

 The conditions under which and buyers to whom sales are made, i.e. "impulse" vs. careful,

sophisticated purchasing.

 The fame of the prior mark . . . .

 The number and nature of similar marks in use on similar goods.

 The nature and extent of any actual confusion.

 The length of time during and the conditions under which there has been concurrent use

without evidence of actual confusion.

 The variety of goods on which a mark is or is not used . . . .

 The market interface between the applicant and the owner of a prior mark . . . .

 The extent to which applicant has a right to exclude others from use of its mark on its goods.

 The extent of potential confusion . . . .
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 Any other established fact probative of the effect of use.

8. Obtaining a trademark

A person or business entity acquires rights in a trademark either by using it in the normal

course of business (for example on a tag or label for merchandise being sold to the public) or

by filing an application for registration of the mark in the USPTO. An application for

registration may be based upon actual use in commerce or upon a bona fide intent to use

(ITU). An ITU application will not become a registration until documents evidencing actual

use of the mark in interstate commerce, which generally must be shown within a limited time

period. Infringing use can only be stopped with actual registration, not an ITU. The value of

ITU is in establishing prioritywho acquired the right to use the mark firstand so infringers are

on borrowed time pending that registration. Trademarks which are not used in interstate

commerce can usually be registered on the state level, usually by filing an application with

the Secretary of State in the state in which one is doing business.

An individual may represent himself before the USPTO in attempting to register a trademark.

However, there are many pitfalls that can trap someone who is not experienced in trademark

prosecution matters. An experienced attorney who specializes in trademark registrations

typically will charge $800.00 to $1500.00 for preparing and filing an application for

trademark registration. If the application is initially rejected because the mark is deemed

descriptive or generic, then there will be additional fees for attempting to overcome such

rejections. Recent developments in U.S. trademark law have included the adoption of the

Federal Trademark Dilution Act of 1995 (see Trademark dilution), the 1999 Anti-

Cybersquatting Consumer Protection Act, and the Trademark Dilution Revision Act of 2006

(see Trademark dilution).

Consistent with the limited nature of trademark protection and the free speech guarantees of

the First Amendment, U.S. law provides for a fair use defense to trademark infringement

comparable to that under copyright law. The two main categories of protected usage are

nominativeusing the trademark to actually refer to the trademarked product or trademark

owner; and usage of the mark in its common sense, such as a descriptive word or common

and unoriginal symbol. For example, Pepsi advertisements may use Coca Cola's trademark

when making comparisons to Pepsi products. These uses are still subject to the requirement

that there be no consumer confusion as to source or sponsorship. Trademarks may also be

lawfully used in parodies, since in that case there is usually no likelihood of confusion.
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9. Registered marks versus common law marks

In the United States, a trademark which has been registered with the USPTO uses the symbol.

A business that does not actually register a trademark may instead use the common law

designation "TM" in superscript next to the mark. Using the "TM" mark does not actually

confer any legal rights in federal law, but it may nevertheless help a business acquire

secondary meaning concerning a specific mark. Registered and non-registered trademarks are

both eligible for protection under the Lanham Act. The advantage of having a registered mark

is that after five years of unopposed use, the mark becomes "incontestable". An incontestable

mark cannot be attacked on the grounds that it is merely descriptive (even if it is). This means

that the defendant in a trademark infringement suit cannot directly attack the plaintiff's mark,

but must instead focus on showing a lack of a likelihood of confusion. Even without

incontestability, a registered mark has a presumption of being a valid trademark, placing the

burden on the defendant to attack the plaintiff's mark.

10. Differences from related laws

Unlike copyright law which provides for criminal penalties as well as civil damages,

trademark law in the United States is almost entirely enforced through private lawsuits. The

exception is in the case of criminal counterfeiting of goods. Otherwise, the responsibility is

entirely on the mark owner to file suit in either state or federal civil court in order to restrict

an infringing use. Failure to "police" a mark by stopping infringing uses can result in the loss

of protection. Also in contrast to copyright or patent law, trademark protection has no

expiration. As long as the mark is continually used, it can be protected from infringement

indefinitely. Because federal trademark law is derived from Congress' Commerce Clause

power, and not a specific clause in the U.S. Constitution (like copyrights and patents), there

must be some degree of interstate commerce present for a trademark to receive Lanham Act

protection. The U.S. Supreme Court invalidated the first federal trademark law by finding

that Congress could not stretch the Copyright Clause to cover trademarks, so Congress had to

fall back to only those trademarks used in interstate commerce instead.

Topic : The International Trademark Application

Topic Objective:

At the end of this topic the student will be able to:

 Learn about Agreement on Trade-Related Aspects of Intellectual Property Rights
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 Understand The Madrid system for the international registration of marks

 Learn about Community Trade Mark system

Definition/Overview:

International trademark laws: It is important to note that although there are systems which

facilitate the filing, registration or enforcement of trademark rights in more than one

jurisdiction on a regional or global basis (e.g. the Madrid and CTM systems,) it is currently

not possible to file and obtain a single trademark registration which will automatically apply

around the world. Like any national law, trademark laws apply only in their applicable

country or jurisdiction, a quality which is sometimes known as "territoriality".

Key Points:

1. Agreement on Trade-Related Aspects of Intellectual Property Rights

The inherent limitations of the territorial application of trademark laws have been mitigated

by various intellectual property treaties, foremost amongst which is the WTO Agreement on

Trade-Related Aspects of Intellectual Property Rights. TRIPS establishes legal compatibility

between member jurisdictions by requiring the harmonization of applicable laws. For

example, Article 15(1) of TRIPS provides a definition for "sign" which is used as or forms

part of the definition of "trademark" in the trademark legislation of many jurisdictions around

the world.

2. The Madrid system for the international registration of marks

The major international system for facilitating the registration of trademarks in multiple

jurisdictions is commonly known as the "Madrid system". Madrid provides a centrally

administered system for securing trademark registrations in member jurisdictions by

extending the protection of an "international registration" obtained through the World

Intellectual Property Organization. This international registration is in turn based upon an

application or registration obtained by a trade mark applicant in its home jurisdiction.

The primary advantage of the Madrid system is that it allows a trademark owner to obtain

trademark protection in many jurisdictions by filing one application in one jurisdiction with

one set of fees, and make any changes (e.g. changes of name or address) and renew
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registration across all applicable jurisdictions through a single administrative process.

Furthermore, the "coverage" of the international registration may be extended to additional

member jurisdictions at any time.

3. Trademark Law Treaty

The Trademark Law Treaty establishes a system pursuant to which member jurisdictions

agree to standardize procedural aspects of the trademark registration process.

4. Community Trade Mark system

The Community Trade Mark system is the supranational trademark system which applies in

the European Union, whereby registration of a trademark with the Office for Harmonization

in the Internal Market (Trade Marks and Designs) (i.e. OHIM, the trademarks office of the

European Union), leads to a registration which is effective throughout the EU as a whole. The

CTM system is therefore said to be unitary in character, in that a CTM registration applies

indivisibly across all European Union member states. However, the CTM system did not

replace the national trademark registration systems; the CTM system and the national systems

continue to operate in parallel to each other

In Section 3 of this course you will cover these topics:
Copyright Basics

The Copyright Application

Topic : Copyright Basics

Topic Objective:

At the end of this topic the student will be able to:

 Learn about Concept of Copyright

 Learn about Jurisdictions

 Learn about Scope of copyright law

 Learn about Obtaining and enforcing copyright
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Definition/Overview:

Copyright: Copyright is a legal concept, enacted by governments, giving the creator of an

original work of authorship exclusive rights to it, usually for a limited time, after which the

work enters the public domain. Generally, it is "the right to copy", but also gives the

copyright holder the right to be credited for the work, to determine who may adapt the work

to other forms, who may perform the work, who may financially benefit from it, and other,

related rights. It is an intellectual property form (like the patent, the trademark, and the trade

secret) applicable to any expressible form of an idea or information that is substantive and

discrete.

Key Points:

1. Concept of Copyright

Copyright initially was conceived as a way for governments in Europe to restrict printing; the

contemporary intent of copyright is to promote the creation of new works by giving authors

control of and profit from them. Copy rights have been internationally standardized, lasting

between fifty to a hundred years from the creator's death, or a finite period for anonymous or

corporate creations; some jurisdictions have required formalities to establishing copyright,

most recognize copyright in any completed work, without formal registration. Generally,

copyright is enforced as a civil matter, though some jurisdictions do apply criminal sanctions.

2. Jurisdictions

Most jurisdictions recognize copyright limitations, allowing "fair" exceptions to the creator's

exclusivity of copyright, and giving users certain rights. The development of the Internet,

digital media, computer network technologies, such as peer-to-peer filesharing, have

prompted reinterpretation of these exceptions, introduced new difficulties in enforcing

copyright, and inspired additional challenges to copyright law's philosophic basis.

Simultaneously, businesses with great economic dependence upon copyright have advocated

the extension and expansion of their copy rights, and sought additional legal and

technological enforcement.
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3. Scope of copyright law

The purpose of copyright law is to stimulate the creation of as many works of art, literature,

music, and other "works of authorship" as possible, in order to benefit the public. The United

States recognizes no absolute, natural right in an author to prevent others from copying or

otherwise exploiting his work. The copyright laws give authors limited property rights in

their works, but for the ultimate purpose of benefiting the public by encouraging the creation

and dissemination of more works. The author's interest is secondary to that of the public. As

is the case with other intellectual property doctrines, copyright law attempts to reach an

optimal balance between the potential conflicting public interests of:

 Encouraging creativity by giving exclusive property rights in creations

 Fostering a competitive marketplace by giving the freest possible public access to works of

authorship and the ideas they encompass.

The balance in copyright is drawn by limiting property rights to the author's particular

method of expressing an idea or information. Copyright never gives rights in the idea being

expressed, or in facts or other elements of the public domain which an author may

incorporate into his work. Others are free to express the same idea as the author did, or use

the same facts, as long as they do not copy the author's original way of expressing the ideas

or facts. In addition, even those rights granted in the author's expression are limited in

duration and are subject to certain exceptions permitting public use under limited

circumstances. The United States copyright law protects "original works of authorship,"

including literary, dramatic, musical, artistic, and certain other intellectual works. This

protection is available to both published and unpublished works.

4. Obtaining and enforcing copyright

Typically, a work must meet minimal standards of originality in order to qualify for

copyright, and the copyright expires after a set period of time (some jurisdictions may allow

this to be extended). Different countries impose different tests, although generally the

requirements are low; in the United Kingdom there has to be some 'skill, labour and

judgment' that has gone into it. In Australia and the United Kingdom it has been held that a

single word is insufficient to comprise a copyright work. However, single words or a short

string of words can sometimes be registered as a trademark instead. Copyright law recognizes
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the right of an author based on whether the work actually is an original creation, rather than

based on whether it is unique; two authors may own copyright on two substantially identical

works, if it is determined that the duplication was coincidental, and neither was copied from

the other.

In all countries where the Berne Convention standards apply, copyright is automatic, and

need not be obtained through official registration with any government office. Once an idea

has been reduced to tangible form, for example by securing it in a fixed medium (such as a

drawing, sheet music, photograph, a videotape, or a computer file), the copyright holder is

entitled to enforce his or her exclusive rights. However, while registration isn't needed to

exercise copyright, in jurisdictions where the laws provide for registration, it serves as prima

facie evidence of a valid copyright and enables the copyright holder to seek statutory

damages and attorney's fees. (In the USA, registering after an infringement only enables one

to receive actual damages and lost profits.)

The original holder of the copyright may be the employer of the author rather than the author

himself, if the work is a "work for hire". For example, in English law the Copyright, Designs

and Patents Act 1988 provides that if a copyrighted work is made by an employee in the

course of that employment, the copyright is automatically owned by the employer which

would be a "Work for Hire." Copyrights are generally enforced by the holder in a civil law

court, but there are also criminal infringement statutes in some jurisdictions. While central

registries are kept in some countries which aid in proving claims of ownership, registering

does not necessarily prove ownership, nor does the fact of copying (even without permission)

necessarily prove that copyright was infringed. Criminal sanctions are generally aimed at

serious counterfeiting activity, but are now becoming more commonplace as copyright

collectives such as the RIAA are increasingly targeting the file sharing home Internet user.

Thus far, however, most such cases against file sharers have been settled out of court.

Topic : The Copyright Application

Topic Objective:

At the end of this topic the student will be able to:

 Learn about Philosophy and IP Law

 Learn about Copyright application
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 Learn about Copyright limitations

 Learn about Standardized Law

Definition/Overview:

Some take the approach of looking for coherent justifications of established copyright

systems, while others start with general ethical theories, such as utilitarianism and try to

analyse policy through that lens. Another approach denies the meaningfulness of any ethical

justification for existing copyright law, viewing it simply as a result (and perhaps an

undesirable result) of political processes. Another widely debated issue is the relationship

between copyrights and other forms of "intellectual property", and material property. Most

scholars of copyright agree that it can be called a kind of property, because it involves the

exclusion of others from something. But there is disagreement about the extent to which that

fact should allow the transportation of other beliefs and intuitions about material possessions.

Key Points:

1. Philosophy and IP Law

There are many other philosophical questions which arise in the jurisprudence of copyright.

They include such problems as determining when one work is "derived" from another, or

deciding when information has been placed in a "tangible" or "material" form.

Some critics claim copyright law protects corporate interests while criminalizing legitimate

use, while proponents argue the law is fair and just.

2. Copyright application

Copyright may apply to a wide range of creative, intellectual, or artistic forms, or "works".

Specifics vary by jurisdiction, but these can include poems, theses, plays, other literary

works, movies, dances, musical compositions, audio recordings, paintings, drawings,

sculptures, photographs, software, radio and television broadcasts, and industrial designs.

Graphic designs and industrial designs may have separate or overlapping laws applied to

them in some jurisdictions.
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3. Copyright limitations

Copyright does not cover ideas and information themselves, only the form or manner in

which they are expressed. For example, the copyright to a Mickey Mouse cartoon restricts

others from making copies of the cartoon or creating derivative works based on Disney's

particular anthropomorphic mouse, but doesn't prohibit the creation of other works about

anthropomorphic mice in general, so long as they're different enough to not be judged copies

of Disney's. In many jurisdictions, copyright law makes exceptions to these restrictions when

the work is copied for the purpose of commentary or other related uses. Meanwhile, other

laws may impose additional restrictions that copyright does not such as trademarks and

patents.

4. Standardized Law

Copyright laws are standardized somewhat through international conventions such as the

Berne Convention and Universal Copyright Convention. These multilateral treaties have been

ratified by nearly all countries, and international organizations such as the European Union or

World Trade Organization require their member states to comply with them.

Copyright does not prohibit all copying or replication. In the United States, the fair use

doctrine, codified by the Copyright Act of 1976 as 17 U.S.C. 107, permits some copying and

distribution without permission of the copyright holder or payment to same. The statute does

not clearly define fair use, but instead gives four non-exclusive factors to consider in a fair

use analysis. Those factors are:

 The purpose and character of the use;

 The nature of the copyrighted work;

 The amount and substantiality of the portion used in relation to the copyrighted work as a

whole; and

 The effect of the use upon the potential market for or value of the copyrighted work.

5. Copyright Law in Commonwealth countries

In the United Kingdom and many other Commonwealth countries, a similar notion of fair

dealing was established by the courts or through legislation. The concept is sometimes not

well defined; however in Canada, private copying for personal use has been expressly
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permitted by statute since 1999. In Australia, the fair dealing exceptions under the Copyright

Act 1968 (Cth) are a limited set of circumstances under which copyrighted material can be

legally copied or adapted without the copyright holder's consent. Fair dealing uses are

research and study; review and critique; news reportage and the giving of professional advice

(ie legal advice). Under current Australian law it is still a breach of copyright to copy,

reproduce or adapt copyright material for personal or private use without permission from the

copyright owner. Other technical exemptions from infringement may also apply, such as the

temporary reproduction of a work in machine readable form for a computer. In the United

States the AHRA (Audio Home Recording Act Codified in Section 10, 1992) prohibits action

against consumers making noncommercial recordings of music, in return for royalties on both

media and devices plus mandatory copy-control mechanisms on recorders.

In Section 4 of this course you will cover these topics:
International Copyright Protection

Overview Of Other Intellectual Property Areas

Topic : International Copyright Protection

Topic Objective:

At the end of this topic the student will be able to:

 Learn about International Conventions

 Learn about Copyright Act1976

 Learn about U.S. Copyright Law

 Learn about Usage of IP Law

Definition/Overview:

As with international patents and trademarks, international copyrights are driven by the

relevant treaties between the United States and foreign countries. However, unlike patents

and trademarks, it is very likely that only one filing in a country will give the copyright

owner some degree of protection in other countries without additional filings.
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Key Points:

1. International Conventions

The Berne Convention for the Protection of Literary and Artistic Works, usually known as

the Berne Convention, is an international agreement governing copyright, which was first

accepted in Berne, Switzerland in 1886. The Berne Convention requires its signatories to

recognize the copyright of works of authors from other signatory countries (known as

members of the Berne Union) in the same way it recognizes the copyright of its own

nationals. For example, French copyright law applies to anything published or performed in

France, regardless of where it was originally created. In addition to establishing a system of

equal treatment that internationalized copyright amongst signatories, the agreement also

required member states to provide strong minimum standards for copyright law. Copyright

under the Berne Convention must be automatic; it is prohibited to require formal registration

(note however that when the United States joined the Convention in 1988, they continued to

make statutory damages and attorney's fees only available for registered works). The Berne

Convention states that all works except photographic and cinematographic shall be

copyrighted for at least 50 years after the author's death, but parties are free to provide longer

terms, as the European Union did with the 1993 Directive on harmonizing the term of

copyright protection. For photography, the Berne Convention sets a minimum term of 25

years from the year the photograph was created, and for cinematography the minimum is 50

years after first showing, or 50 years after creation if it hasn't been shown within 50 years

after the creation. Countries under the older revisions of the treaty may choose to provide

their own protection terms, and certain types of works (such as phonorecords and motion

pictures) may be provided shorter terms.

Although the Berne Convention states that the copyright law of the country where copyright

is claimed shall be applied, article 7.8 states that "unless the legislation of that country

otherwise provides, the term shall not exceed the term fixed in the country of origin of the

work", i.e. an author is normally not entitled a longer copyright abroad than at home, even if

the laws abroad give a longer term. This is commonly known as "the rule of the shorter

term". Not all countries have accepted this rule.
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2. Copyright Act1976

The Copyright Act of 1976 is a piece of United States copyright legislation and remains the

primary basis of copyright law in the United States, as amended by several later enacted

copyright provisions. The Act spells out the basic rights of copyright holders, codified the

doctrine of "fair use," and for most new copyrights adopted a unitary term based on the date

of the author's death rather than the prior scheme of fixed initial and renewal terms. It became

Public Law number 94-553 on October 19, 1976 and went into effect on January 1, 1978.

Subject matter of copyright

Under section 102 of the Act, copyright protection extends to "original works of authorship

fixed in any tangible medium of expression, now known or later developed, from which they

can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a

machine or device." The Act defines "works of authorship" as any of the following:

 Literary Works,

 Musical Works, Including Any Accompanying Words,

 Dramatic Works, Including Any Accompanying Music,

 Pantomimes And Choreographic Works,

 Pictorial, Graphic, And Sculptural Works,

 Motion Pictures And Other Audiovisual Works, And

 Sound Recordings.

 An Eighth Category, Architectural Works, Was Added In 1990.

3. U.S. Copyright Law

The wording of section 102 is significant mainly because it effectuated a major change in the

mode of United States copyright protection. Under the last major statutory revision to U.S.

copyright law, the Copyright Act of 1909, federal statutory copyright protection attached to

original works only when those works were 1) published and 2) had a notice of copyright

affixed. State copyright law governed protection for unpublished works before the adoption

of the 1976 Act, but published works, whether containing a notice of copyright or not, were

governed exclusively by federal law. If no notice of copyright was affixed to a work and the

work was, in fact, "published" in a legal sense, the 1909 Act provided no copyright protection

and the work became part of the public domain. Under the 1976 Act, however, section 102
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says that copyright protection extends to original works that are fixed in a tangible medium of

expression. Thus, the 1976 Act broadened the scope of federal statutory copyright protection

from "published" works to works that are "fixed."

4. VARA 1990

The Visual Artists Rights Act of 1990 (VARA), 17 U.S.C. 106A, is a United States law

protecting artist rights. VARA was the first federal Copyright legislation to grant protection

to moral rights. Under VARA, works of art that meet certain requirements afford their

authors additional rights in the works, regardless of any subsequent physical ownership of the

work itself, or regardless of who holds the copyright to the work. For instance, a painter may

insist on proper attribution of his painting and in some instances may sue the owner of the

physical painting for destroying the painting even if the owner of the painting lawfully owned

it. While federal law had not acknowledged moral rights prior to this act, some state

legislatures and judicial decisions created limited moral rights protection. The Berne

Convention required protection of these rights by signatory states, and it was in response that

the U.S. Congress passed the VARA. VARA exclusively grants authors of works that fall

under the protection of the Act the following rights

5. Copyright and Authority

 Right to claim authorship

 Right to prevent the use of one's name on any work the author did not create

 Right to prevent use of one's name on any work that has been distorted, mutilated, or

Modified in a way that would be prejudicial to the author's honor or reputation

 Right to prevent distortion, mutilation, or modification that would prejudice the author's

Honor or reputation

Additionally, authors of works of "recognized stature" may prohibit intentional or grossly

negligent destruction of a work. Exceptions to VARA require a waiver from the author in

writing. To date, "recognized stature" has managed to elude a precise definition. VARA

allows authors to waive their rights; something generally not permitted Franceand many

European countries whose laws were the originators of the moral rights of artists concept. In

most instances, the rights granted under VARA persist for the life of the author (or the last

surviving author, for creators of joint works).
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6. Economics

Intellectual property rights are considered by economists to be a form of temporary monopoly

enforced by the state (or enforced using the legal mechanisms for redress supported by the

state). Intellectual property rights are usually limited to non-rival goods, that is, goods which

can be used or enjoyed by many people simultaneouslythe use by one person does not

exclude use by another. This is compared to rival goods, such as clothing, which may only be

used by one person at a time. For example, any number of people may make use of a

mathematical formula simultaneously. Some objections to the term intellectual propertyare

based on the argument that property can only properly be applied to rival goods (or that one

cannot "own" property of this sort).

Since a non-rival good may be used (copied, for example) by many simultaneously (produced

with minimal marginal cost), producers would have no incentive to create such works.

Monopolies, by contrast, also have inefficiencies (producers will charge more and produce

less than would be socially desirable). The establishment of intellectual property rights,

therefore, represents a trade-off, to balance the interest of society in the creation of non-rival

goods (by encouraging their production) with the problems of monopoly power. Since the

trade-off and the relevant benefits and costs to society will depend on many factors that may

be specific to each product and society, the optimum period of time during which the

temporary monopoly rights exist is unclear.

7. Usage of IP Law

Modern usage of the term intellectual property began with the 1967 establishment of the

World Intellectual Property Organization (WIPO). It did not enter popular usage however

until passage of the Bayh-Dole Act in 1980. The concept appears to have made its first

appearance after the French revolution. In an 1818 collection of his writings, the French

liberal theorist, Benjamin Constant, argued against the recently-introduced idea of "property

which has been called intellectual." The term intellectual property can be found used in an

October 1845 Massachusetts Circuit Court ruling in the patent case Davoll et al. v. Brown., in

which Justice Charles L. Woodbury wrote that "only in this way can we protect intellectual

property, the labors of the mind, productions and interests are as much a man's own...as the

wheat he cultivates, or the flocks he rears." (1 Woodb. & M. 53, 3 West.L.J. 151, 7 F.Cas.

197, No. 3662, 2 Robb.Pat.Cas. 303, Merw.Pat.Inv. 414). The statement that "discoveries

are...property" goes back earlier. Section 1 of the French law of 1791 stated, "All new

discoveries are the property of the author; to assure the inventor the property and temporary
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enjoyment of his discovery, there shall be delivered to him a patent for five, ten or fifteen

years." In Europe, French author A. Nion mentioned proprit intellectuelle in his Droits civils

des auteurs, artistes et inventeurs, published in 1846.

The concept's origins can potentially be traced back further. Jewish law includes several

considerations whose effects are similar to those of modern intellectual property laws, though

the notion of intellectual creations as property does not seem to exist notably the principle of

Hasagat Ge'vul (unfair encroachment) was used to justify limited-term publisher (but not

author) copyright in the 16th century.

Topic : Overview Of Other Intellectual Property Areas

Topic Objective:

At the end of this topic the student will be able to:

 Learn about IP Rights Concept

 Learn about Defense

Definition/Overview:

Intellectual property (IP) is a legal field that refers to creations of the mind such as musical,

literary, and artistic works; inventions; and symbols, names, images, and designs used in

commerce, including copyrights, trademarks, patents, and related rights. Under intellectual

property law, the holder of one of these abstract "properties" has certain exclusive rights to

the creative work, commercial symbol, or invention by which it is covered.

Key Points:

1. IP Rights Concept

Intellectual property rights are a bundle of exclusive rights over creations of the mind, both

artistic and commercial. The former is covered by copyright laws, which protect creative

works such as books, movies, music, paintings, photographs, and software and gives the

copyright holder exclusive right to control reproduction or adaptation of such works for a

certain period of time. The second category is collectively known as "industrial properties",

as they are typically created and used for industrial or commercial purposes. A patent may be

granted for a new, useful, and non-obvious invention, and gives the patent holder a right to
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prevent others from practicing the invention without a license from the inventor for a certain

period of time. A trademark is a distinctive sign which is used to prevent confusion among

products in the marketplace.

An industrial design right protects the form of appearance, style or design of an industrial

object from infringement. A trade secret is non-public information concerning the

commercial practices or proprietary knowledge of a business. Public disclosure of trade

secrets may sometimes be illegal. The term "intellectual property" denotes the specific legal

rights described above, and not the intellectual work itself.

Intellectual property rights give creators exclusive rights to their creations, thereby providing

an incentive for the author or inventor to develop and share the information rather than keep

it secret. The legal protections granted by IP laws are credited with significant contributions

toward economic growth. Economists estimate that two-thirds of the value of large

businesses in the U.S. can be traced to intangible assets. Likewise, industries which rely on IP

protections are estimated to produce 72 percent more value per added employee than non-IP

industries. Additionally, a joint research project of the WIPO and the United Nations

University measuring the impact of IP systems on six Asian countries and found that "a

positive correlation between the strengthening of the IP system and subsequent economic

growth." However, correlation does not necessarily imply causation.

2. Exclusive bonding

Intellectual property rights grant exclusive rights to intellectual creations; they grant

ownership over creations of the mind. These exclusive rights allow owners of intellectual

property to reap monopoly profits. These monopoly profits provide a financial incentive for

the creation of intellectual property, and pay associated research and development costs.

3. Economic expansion

The legal monopoly granted by IP laws are credited with significant contributions toward

economic growth. Economists estimate that two-thirds of the value of large businesses in the

U.S. can be traced to intangible assets. Likewise, industries which rely on IP protections are

estimated to produce 72 percent more value per added employee than non-IP industries.

Additionally, a joint research project of the WIPO and the United Nations University

measuring the impact of IP systems on six Asian countries found "a positive correlation
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between the strengthening of the IP system and subsequent economic growth." However,

correlation does not necessarily imply causation.

4. Criticism

Some critics of intellectual property, such as those in the free culture movement, characterize

it as intellectual protectionism or intellectual monopoly and argue that the public interest is

harmed by protectionist legislation such as copyright extension, software patents and business

method patents. Although the term is in wide use, some critics reject the term intellectual

propertyaltogether. Richard Stallman argues that it "systematically distorts and confuses

these issues, and its use was and is promoted by those who gain from this confusion." He

claims that the term "operates as a catch-all to lump together disparate laws [which]

originated separately, evolved differently, cover different activities, have different rules, and

raise different public policy issues." These critics advocate referring to copyrights, patents

and trademarks in the singular and warn against abstracting disparate laws into a collective

term.

Other criticism of intellectual property law concerns the tendency of the protections of

intellectual property to expand, both in duration and in scope. The trend has been toward

longer copyright protection (raising fears that it may some day be eternal). In addition, the

developers and controllers of items of intellectual property have sought to bring more items

under the protection. Patents have been granted for living organisms, and colors have been

trademarked.

5. Defense

Defenders of strong intellectual property (IP) rights insist that legal protections are required

to supply necessary incentive for the specific kind of innovation that supports economic

development. Among such defenders are Pat Choate, former 1996 Reform Party Vice

Presidential candidate, the running-mate of H. Ross Perot. Weakening intellectual property

rights -- as the Federal Trade Commission (FTC) did in the mid 1970s with its consent decree

against Xerox Corporation -- can compromise national competitiveness. The rapid rise of

Japanese competitiveness, and failing competitiveness of US companies, can be linked to the

compulsory licenses granted as a result of FTC actions against many of Americas largest

corporations. Foreign competitors gained virtually free access to the inventions of American

companies, and the lack of legal protections for IP owners acted as a financial disincentive to

invest in intellectual assets, which in turn led to a steady decline in American innovation and

competitiveness. Between 1950 and 1980 Japanese companies consummated more than
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35,000 foreign licensing agreements, mostly with U.S. companies, for free or low-cost

licenses made possible by the FTC and U.S. Department of Justice. The competitive

disadvantage for U.S. companies persisted until the 1980s, when the FTC and DOJ reversed

their activist stance.

Strong intellectual property protections can be shown quantitatively to boost a nation's

balance of trade and terms of trade. Conversely, failure to protect a nation's competitive IP

position in the global marketplace can result in domestic economic decline. As a result most

industrialized, and many emerging economies have established aggressive policies

surrounding the development and protection of domestic IP resources -- most notably China:

the chief scientist for Chinas Academy of Sciences, Niu Wenyuan, said in 2007: [Intellectual

Property Rights] are the Number One strategic reserve in the 21st century and its significance

is not inferior to any other strategic reserve, be it food or energy.

In 2008, Commerce Secretary Carlos Gutierrez noted: "Intellectual property is central to

promoting the ingenuity, innovation, and creativity that drive our economy."

In Section 5 of this course you will cover these topics:
Legalization And Authentication Of Documents

Patent, Trademark, And Copyright Searching

Topic : Legalization And Authentication Of Documents

Topic Objective:

At the end of this topic the student will be able to:

 Learn about International Authorization

 Learn about Authentication Factors

 Learn about Two-factor authentication

 Learn about Cryptography

Definition/Overview:

Legalization and Authentication of documents is a major aspect of reassurance in law of

evidence. Documentary evidence and other physical evidence is proven to be genuine, and

not a forgery. Generally, authentication can be shown in one of two ways. First, a witness can
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testify as to the chain of custody through which the evidence passed from the time of the

discovery up until the trial. Second, the evidence can be authenticated by the opinion of an

expert witness examining the evidence to determine if it has all of the properties that it would

be expected to have if it were authentic. For handwritten documents, any person who has

become familiar with the purported author's handwriting prior to the cause of action from

which the trial arose can testify that a document is in that handwriting. There are several

kinds of documents which have generally been deemed to be self-authenticating documents.

These include commercial labels, newspapers and other periodicals, and official publications

of an arm of the government. A special category of evidence called an ancient document will

be deemed authentic if it can be shown to be more than twenty years old, and found in a place

and condition that a document of that age would likely be found. Legalization is a process

often applied to what are now regarded as victimless crimes, such as the consumption of

illegal drugs. It should be contrasted with decriminalization, which removes criminal charges

from an action, but leaves intact associated laws and regulations. Authentication is the act of

establishing or confirming something (or someone) as authentic, that is, that claims made by

or about the thing are true. This might involve confirming the identity of a person, the origins

of an artifact, or assuring that a computer program is a trusted one.

Key Points:

1. International Authorization

In international law, legalization is the process of certifying a document so that it will be

recognized by the legal system of a foreign country. The process is used routinely in

international commerce. The procedure for legalizing a foreign document varies from country

to country. The Hague Convention Abolishing the Requirement for Legalisation for Foreign

Public Documents has supplanted this procedure with the use of an apostille for countries that

are signatories to that convention. For purposes of document legalization, countries are

divided into two groups: those which are signatories to the Hague Convention and those

which are not. Signatories of the Convention have agreed that Consular authentication of

documents is no longer required and in most cases, execution of the documents by a Notary

Republic is sufficient. Countries which have opted to not participate in the Hague Convention

typically require that documents be authenticated by the United States Department of State in

Washington D.C. as a prerequisite. Once authenticated by the Department of State, the

documents then need to be reviewed and approved by the consular staff of the country in
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which the transaction is to occur. Typically, this process must be completed before an

international shipment of goods will be allowed entry in a non-participating country.

2. Authentication Factors

An authentication factor is a piece of information used to authenticate or verify a person's

identity for security purposes. Human authentication factors are generally classified into three

cases:

 Something the user has (e.g., identity document or card, security token, software token,

phone, or cell phone)

 Something the user knows (e.g., a password, pass phrase, or personal identification number

(PIN))

 Something the user is or does (e.g., fingerprint or retinal pattern, DNA sequence (there are

assorted definitions of what is sufficient), signature or voice recognition, unique bio-electric

signals, or another biometric identifier)

Other authentication factors include: Social networking or

 A web of trust forming relationships between authentication credentials

 Location-based authentication, such as that employed by credit card companies to ensure a

card is not being used in two places at once.

 Time-based authentication, such as only allowing access during normal working hours.

3. two-factor authentication

Often a combination of methods is used, e.g., a bankcard and a PIN, in which case the term

two-factor authentication is used. Business networks may require users to provide a password

and a random number from a security token. Historically, fingerprints have been used as the

most authoritative method of authentication, but recent court cases in the US and elsewhere

have raised fundamental doubts about fingerprint reliability. Other biometric methods are

promising (retinal and fingerprint scans are an example), but have shown themselves to be

easily spoofable in practice. Hybrid or two-tiered authentication methods offer a compelling

solution, such as private keys encrypted by fingerprint inside of a USB device.
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4. Cryptography

In a computer data context, cryptographic methods have been developed which are currently

not spoofable if and only if the originator's key has not been compromised. That the

originator (or anyone other than an attacker) knows (or doesn't know) about a compromise is

irrelevant. It is not known whether these cryptographically based authentication methods are

provably secure since unanticipated mathematical developments may make them vulnerable

to attack in future. If that were to occur, it may call into question much of the authentication

in the past. In particular, a digitally signed contract may be questioned when a new attack on

the cryptography underlying the signature is discovered.

Topic : Patent, Trademark, And Copyright Searching

Topic Objective:

At the end of this topic the student will be able to:

 Learn about Reasons and concepts

 Learn about Protection and commercial use

 Learn about Status of Copyright law

 Learn about Trademark usage

Definition/Overview:

This topic focuses on the importance and concepts of Patent, Trademark, and Copyright

Searching Before investing valuable time in a patent search, you should determine your

invention's novelty. Once you have jumped this hurdle, it is time to begin your search. A

Preliminary patent search can be done from most Patent Offices. Always begin your search

using key words. If you do not find your invention, write down the class numbers and

subclass numbers of the patents that you would consider to be prior art. Then search all of the

class/subclass numbers in your list.
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Key Points:

1. Reasons and concepts

If you found your exact invention or trademark, your search is finished and so are the chances

for patent or trademark protection. However, you may find several patents that are very

similar to your invention. This is not a bad thing. Sometimes only an ever so slight change

can make way for a new invention. Just do a search for a semi-conductor to see what I mean.

You may also apply for a patent which improves upon a prior invention, and perhaps even

work out a cross-license agreement with that patent holder. Please consult a patent attorney in

this matter. The search engines above only contain information for the past twenty years.

Some inventions or trademarks may require a more extensive search. This can be done at

your local patent depository library. The librarians are not permitted to perform a search for

you, nor can they offer any advice regarding your search results. They do however extensive

knowledge in patent searching has and can be very helpful, so be nice.

2. Protection and commercial use

While trademark law seeks to protect indications of the commercial source of products or

services, patent law generally seeks to protect new and useful inventions, and registered

designs law generally seeks to protect the look or appearance of a manufactured article.

Trademarks, patents and designs collectively form a subset of intellectual property known as

industrial property because they are often created and used in an industrial or commercial

context.

3. Status of Copyright law

By comparison, copyright law generally seeks to protect original literary, artistic and other

creative works. A trademark also does not expire (if it is re-registered), whereas international

copyright law (which varies from country to country) usually lasts the duration of the author's

lifespan plus 70 years. This can lead to confusion in cases where a work passes into the

public domain but the character in question remains a registered trademark. Although

intellectual property laws such as these are theoretically distinct, more than one type may

afford protection to the same article. For example, the particular design of a bottle may

qualify for copyright protection as a non-utilitarian [sculpture], or for trademark protection
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based on its shape, or the 'trade dress' appearance of the bottle as a whole may be protectable.

Titles and character names from books or movies may also be protectable as trademarks

while the works from which they are drawn may qualify for copyright protection as a whole.

Drawing these distinctions is necessary but often challenging for the courts and lawyers,

especially in jurisdictions where patents and copyrights when they pass into the public

domain depending on the jurisdiction. Unlike patents and copyrights, which in theory are

granted for one-off fixed terms, trademarks remain valid as long as the owner actively uses

and defends them and maintains their registrations with the applicable jurisdiction's

trademarks office. This often involves payment of a periodic renewal fee.

4. Trademark usage

As a trademark must be used in order to maintain rights in relation to that mark, a trademark

can be 'abandoned' or its registration can be canceled or revoked if the mark is not

continuously used. By comparison, patents and copyrights cannot be 'abandoned' and a patent

holder or copyright owner can generally enforce their rights without taking any particular

action to maintain the patent or copyright. Additionally, patent holders and copyright owners

may not necessarily need to actively police their rights. However, a failure to bring a timely

infringement suit or action against a known infringer may give the defendant a defense of

implied consent or estoppel when suit is finally brought.
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